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September 30, 2019 RECEIVED

0CT -1 2019
TA ELECTRONIC MAIL (antitrust@attorneypeneral.gov
Independent Regquiatory

Office of Attorney General, Antitrust Section Review Commission
Attn: Tracy W, Wertz, Esquire

Strawberry Square, 14th Floor

Harrisburg, PA 17120

Re:  Comments to Notice of Proposed Rulemaking #59-10
(Unfalr Market Trade Practices)

Dear Ms. Wertz:

This letter is submitted on behalf of Chesapeake Energy Corporation (“Chesapeake™) and
its affiliate companies.

Chesapeake is an energy company focused on discovering and developing
unconventional oil and natural gas assets in the United States, Chesapeake is one of the largest
producers of natural gas in the Commonwealth of Pennsylvania. It has field offices in Sayre and
Harrisburg and employs more than 115 persons in the Commonwealth, Chesapeake purchased
the mineral interests underlying more than half a million acres of land in Pennsylvania from
which it produced an average of 137,000 boe of natural gas per day in 2018-—enough to power
8.8 million homes per day. Since 2011, Chesapeake has paid more than $135 million in impact
fees to local Pennsylvania communities and state agencies. Those fees have been used to fund
road improvements, cmergency preparedness, environmental protection, social services, records
management and tax reduction, Chesapeake is a proud investor in Pennsylvania and looks
forward to continuing to responsibly develop natural gas resources.

Chesapeake appreciates the opportunity to submit the following comments to the Office
of Attorney General’s “Unfair Market Trade Practices; Notice of Proposed Rulemaking” which
" was published in the Pennsylvania Bulletin on August 31, 2019,

GENERAL COMMENTS

The Notice of Proposed Rulemaking omits important context that bears on the legitimacy
and validity of the proposed regulations. As you know, there are currently pending before the
Supreme Court two petitions for allowance of appeal from the Commonwealth Court decision
interpreting the Unfair Trade Practices and Consumer Protection Law (“UTPCPL"), 73PS. §
201-1 et seq., which forms a partiel basis for the proposed rulemaking. See Anadarko Petroleum
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Corp. v. Commonwealth, 206 A.3d 51 (Pa. Cmwlth, 2019), petition for allowance of appeal filed
(Pa. Apr. 15, 2019) (No. 226 MAL 2019) (hercinafier referred to as “the Pending Litigation™).

The Attorney General commenced the Pending Litigation after the U.S. District Court for
the Middle District of Pennsylvania granted preliminary approval to settle a federal class action
arising out of dispute over calculation of royalties on the sale of natural gas extracted from the
class members’ property. See Demchak Partners Ltd. P'ship, et al. v. Chesapeale Appalachia,
L.LC, et al., No, 3:13-cv-2289-MEM (M.D. Pa. Sept. 30, 2015), ECF No. 91. The Office of
Attorney General objected to the class action settlement in federal court on the same day the
Office initiated the Pending Litigation in Bradford County on behalf of the same landowners and
with respect to the same mineral lease agreements and royalty payments.

The Pending Litigation represents the first time that the Attorney General sought to
utilize the UTPCPL to pursue claims agains purchasers and the firat time that the UTPCPL was
used to prosccute alleged antitrust violations. Chesapeake and the other defendants filed
preliminary objections challonging the Attorey General’s novel attempt to pursue remedies
against purchasers as well as antitrust remedies through use of the UTPCPL. The Honorable
Kenncth D, Brown, who was specially assigned to preside over the matter in Bradford County,
denied the preliminary objections but characterized the statutory interpretation questions as
“close and extremely difficult” and “a significant interpretative issue” and, as a result, sug sponte
certified the issues for immediate appeal to the Commonwealth Court. The Commonwealth
Court affirmed in a decision which was adopted by only four of seven judges and was the subject
of a sharply worded dissent. Importently, the Commonwealth Court decision is not yet final,
Chesapeake and the other named defendants filed petitions for allowance of appeal to the
Supreme Court gecking review of the very same statutory interpretation issues that the Attorney
General is proposing to “codify” through the proposed rulemaking. Specifically, Chesapeake is
asking the Supreme Court to consider, inter alia: (1) whether the General Assembly intended the
UTPCPL—a statute created specificaily to protect consumers—to also provide a right of action
on behalf of sellers against consumers; (2) whether the UTPCPL can be used to pursue alleged
antitrust violations when the General Assembly declined to enact a state antitrust statute, The
petitions for allowance of appeal are fully briefed and remain pending before the Supreme Court.

The Notice of Proposed Rulemaking references the Commonwealth Court’s decision in
the Pending Litigation but fails to acknowledge the potential for review and reversal by the
Supreme Court. Because the Commonwealth Court decision is not yet final, it is premature for
the Attorney General to scek to “codify” that decision through proposed rulemaking. For this
reason alone, consideration of new regulations purporting to interpret the UTPCPL should be
deferred until appellate review is concluded.

SPECIFIC COMMENTS
Chesapeake offers the following comments to the Notice of Proposed Rulemaking:
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L The Proposed Rulemaking Represents an Unconstitutional Effort to Bypass
the General Assembly.

In the Notice of Proposed Rulemaking, the Office of Attorney General devises a new
term—“unfair market trade practices”—and opines that such practices constitute ‘“unfair methods
of competition or deceptive trade practices” which are prohibited by the UTPCPL. See Proposed
37 Pa. Code § 311.2. The Attorney General defines “nnfair market trade practices” to include
various “contracts, combinations or conspiracies” in restraint of trade, see Proposed 37 Pa, Code
§ 311.2 (definition of “unfair market trade practices,” sub-sections (i)-(vi)), and actual, attempted
and joint monopolization, (id. at sub-sections (vii)-(x))—the same conduct prohibited by the
federal antitrust laws.! The Attorney General's attempt to delegate to himself the authority to
bring antitrust claims under the UTPCPL is invalid for at least two reasons.

Firat, the Attorney General can exercise only those powers conferred by the General
Assembly and the Gencral Assembly has deliberately declined to enact a state antitrust statute.
The Office of Attorney General is a constitutional office, The Constitution directs that the
Attorney General “shall exercise such powers and perform such duties as may be imposed by
law.” Pa, Const. Art. 4, § 4.1. Those powess are “strictly a matter of legislative designation and
enumeration” and consequently “legislation enacted by the General Assembly is the exclusive
source of the powers and duties of the elected Attorney General pursuant to Article IV, Section
4.1 Commonwealth v. Carsia, 517 A.2d 956, 958 (Pa. 1986) (citation omitted). While the
Commonwealth Attorneys Act authorizes the Attorney General to “represent the Commonwealth
and its citizens in any action brought for violation of the antitrust laws of the United States and
the Commenwealth,” 71 P.S. § 732-204(c), Pennsylvania has no state antitrust statutc. The
General Assembly considered antitrust legislation at least 25 times since the UTPCPL, was
enacted in 1968 but cach time failed to pass a state antitrust law. See Failed Antitrust Bills
(attached)., Through the proposed rulemaking, the Attorney General is attempting to creafe statc
linbility for antitrust violations and at the same time confer upon himself the power to prosecute
those claims. This violates Article 4, § 4.1.2

Second, the Attorney Goneral’s proposel to regulate “unfair market trade practices”
conflicts with the grant of authority in the UTPCPL and the intent of the General Assembly in
enacting the UTPCPL. The statute was desigoed and intended to protect consumers against

| Section 1 of the Sherman Act states in pertinent part: “Bvery contract, combination in the form of
trust or otherwise, or conspiracy, in resiraint of trade or commerce among the several States, or with
foreign nations, is declared to be illegal.” 15US.C. § 1. Section 2 of the Sherman Act makes it unlawful
to “monopolize, or altcmpt to monopolize, or combine or conspire with any other person or persons, to
monopolize any part of the trade or commerce among the several States, or with foreign nations .., . 15
US.C. §2

2 As demonatrated in the Comparisdn Chart aitached as Bxhibit A, the Attorney General’s proposed
definition of “unfair market trade practices” parrots various provisions from the antitrust bills rejected by
the General Assembly.
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unfair or deceptive business practices by sellers.> By contrast, antitrust laws protcct
competition.® The proposed regulations are thus inconsistent with the legislative intent
underlying the UTPCPL and are not necessary for enforcement or administration of the statute.
Moreover, as noted above, the General Assembly considered and rejected proposed legislation
that would have prohibited the same restraints on trade and monopolization that the Attorney
General proposcs to regulatc through rulemaking, See Comparison Chart attached as Exhibit
“A ™ Antitrust enforcement is not within the purview of the UTPCPL and therefore the proposed
rulemaking exceeds the authority conferred by 72 P.S. § 201-3.1. Further, the Attorney General
is wrong in positing that the Commonwealth Court in the Pending Litigation endorsed his cffort
to create state antitrust liability through rulemaking. See Notice of Proposed Rulemaking at
pp.2, 4. That issue was not before the Commonwealth Court. In any event, the Attorney General
cannot confer upon himself through rulemaking the very authority which the General Assembly
refused to enact by statute.?

} See,e.g., Meyerv. Cmty. Coll., 93 A.3d 806, 814 (Pa, 2014) (“[TTho legislature cpacted the
UTPCPL {o account for the fundamental inequality between buyer and scller, and {o protect consumers
from exploitative merchanis.”); Ash v. Cont'l Ins. Co., 932 A.2d 877, 881 (Pa. 2007) (“[t]he UTPCPL
provides consumers with a cause of action against commercial misfcasance” and its “objective” is
“protecting the consumers of this Commonweslth”); Weinberg v. Sun Co., Inc., 777 A.2d 442, 446 (Pa.
2001) (“statutory language [is] directed against consumer frand™); Dedrmitt v, New York Life Ins. Co., 73
A.3d 578, 591 (Pa. Super. 2013) (“legislative goal” of UTPCPL is “consumer protection”);
Commonwealth ex rel, Kane v. Flick, 382 A.2d 762, 765 (Pa. 1978) (“We have held on numerous
occasions that the legislative purpose in enacting the [UTPCPL] was to protect the consuming public. , .
»); Commonwealth v. Hush-Tone Indus., Inc., 4 Pa. Commw. 1, 11 (1971) (UTPCPL. “is a consumer
protection law designed to broaden the profections afforded buyers by existing state law'"); see also 39 Pa,
Legis. J.—FHouse 1089, 1163 (June 27, 1968) (statement of Rep. Manderino) (“The cuslomer, the
customet, the one whom we are really trying to protect by this consumer legislation . . . .").

4 See, e.g., All. Richfield Co. v. USA Petroleum Co., 495 U,S. 328, 342-43 (1990) (“The antitrust
Jaws were enacied for the profection of competition . . . .} (citation and intetnal quotation marks
omitted).

S The Attorney General is urged to correct a central misstatement in the Notice of Proposed
Rulemaking concerning “a public hearing” on onc of the failed state antitrust bills. The Notice asserts
that lcgislators and commentators advocated at and after the public hearing on SB 848 in the 2013-14
gession that a state antitrust statute “would be redundant to the act [.e. UTPCPLY” and that the Office of
Atlorney General should instead “use” the UTPCPL to prosecute antitrust claims. See Notice of Proposed
Rulemaking at p.2. ‘This assertion is inaccurate. There was no reference to the UTPCPL at the June 25,
2013 hearing beforc the Senatc Judiciary Committes. (A copy of the transcript is atiached as Bxhibit
“B,") To the contrary, the transcript reflects the speakers’ views that a state antitrust statute was
unnecossary because federal antitrust remedies were available to the Attorney General. (See, e.g., Tr. at
pp. 27, 45, 46, 52, 69, 73.) This is also true today. There is no need for the Attorney General's
substantial rewrite of the UTPCPL because federal antitrust romedies remain available through an action
under federal antitrust law. Indecd, the Attorney General rogularly brings antitrust actions under federal
law in federal court and, for this additional reason, there is no need for the proposcd regulations,
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II. The Proposed Regulations Impermissibly Re-Write the General Assembly’s
Definitlon of “Trade” and “Commerce,”

As enacted by the General Assembly, the UTPCPL prohibits enumerated acts or practices
“in the conduct of any trade or commerce,” 73 P.S. § 201-3, a phrase which is statutorily defined
in 73 P.8. § 201-2(3). The Attorney General is proposing to rewritc and expand the General
Assembly’s definition of “trade” and “commerce” by inserting the two new phrases in bold
below:

Trade and commerce—mean the advertising, offering for saie, sale or
distribution, which are classes of transactions without regard to any
further limitation or specification as to a person, of any services and
any property, tangible or intangible, real, personal or mixed, and any other
article, commodity, or thing of value wherever situate, and includes any
trade or commerce directly or indirectly affecting the people of this
Commonwealth, including any transaction proposed, initiated or
engaged by any persen regardless of privity within the market
structuore,

See Proposed 37 Pa, Code § 311.2 (emphasis added). The proposed regulation would materially
alter and expand the General Assembly’s definition by making all “classes of transactions”
subject to the statute without any “limitation or specification.” This is impcrmissible. Statutes
passed by the General Assembly cannot be amended through edministrative rulemaking. See,
e.g., Marcellus Shale Coal. v. Dep't of Envil. Prot., 193 A.3d 447, 476 (Pa. 2018) (regulatory
definition that expands upon and does not track statute is void and unenforceable);
Commonwealth v. Kerstetter, 94 A.3d 991, 110-11 (Pa, 2014) (regulation that conflicts with
statute “must stand down™).

HL  The Proposed Regulations Impermissibly Re-Define “Sale” to Include the
Act of Buying,

As an apparcnt hedge against an adverse ruling by the Supreme Court in the Pending
Litigation, the proposed regulations include a new definition of “sale” that would equate the act
of selling with the act of buying and thereby make buyers and consumers also subject to liability
under the statute. See Proposed 37 Pa. Code § 311.2. This is also impermissible because it
defics the General Assembly’s intent. The lack of a definition of “sale” in the UTPCPL
evidences the legislature’s intent that the term is to be construed according to its “‘common and
approved” meaning. 1 Pa. C.S.A. § 1903(a); Barasch v. Pa. Pub. Util. Comm'n, 490 A.2d 806,
810 (Pa. 1985). Moreover, any such regulation would be invalid because it is patently
unreasonable to define a term to include both its common meening and the opposite of that
COMMmOon meaning.

s Attached as Exhibit “C” is a redfined version of the UTPCPL showing the Attornoy General's
proposed redraft of the statutory provisions.
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IV.  The Proposed Definitions of “Deceptive Conduct” and “Unfair Conduct”
Would Improperly Expand Statutory Liability and Are Unconstitutionally
Vague.

The Notice of Proposed Rulemaking includes new prohibitions against “unfair conduct”
and “deceptive conduct” and defines those phrases both broadly and subjectively so that virtually
every business practice and transaction would arguably fall within the scope of the UTPCPL.
Under the proposcd regulations, “deceptive conduct” would be defined as “fa] method, act or
practice which has the capacity or tendency to deceive.” See Proposed 37 Pa. Code § 311.2,
“Jnfair conduct” would be defined as “[a] method, act or practice, without necessarily having
been previously considered untawful, which violates public policy as established by any statute,
the common law, or otherwisc within at Jeast the penumbra of any common law, statutory, or
other established concept of unfairness; which is unscrupulous, oppressive or unconscionable; or
which causes substantial injury to a victim.” See Proposed 37 Pa. Code § 311 2.7 The proposed
new definitions and the corresponding reference in proposed 37 Pa. Code § 311.11(b) conflict
with 73 P.S, § 201-2(4)(xxi) which states that “other fraudulent or deceptive conduct” not
specifically enumerated in subsections (i)-(xx) is actionable only if it “creates a likelihcod of
confusion or of misunderstanding.” 73 P.S. § 201-2(4)(xxi). The Attorney General's
construction of “deceptive conduct” would lower the standard of liability set by the General
Assembly from “likely” to deceive to “hav[ing] the capacity” to deceive.? Again, statutes cannot
be amended by regulation, Moreover, the proposed definitions are unconstitutionally vague.
How can a person tell whether specific conduct falls within “at least the penumbra of . .. [an]
established concept of unfairness” or qualifies as “oppressive or unconscionable™ The lack of a
clear and objective standard renders the proposed regulations unconstitutional. Nelson v. State
Bd. of Veterinary Med., 863 A.2d 129, 138 (Pa. Cmwlth. 2004) (“‘A statute or regulation is
unconstitutionally vague when its terms are not sufficiently specific to inform those who are
subject to it what conduct on their part will render them liable to its penalties.”). This is all the !
more true of the regulation’s efforl to impose liability based on a mere showing that the conduct
at issue “causes substantial injury to a victim.” The proposal to expand the UTPCPL to regulate
“deceptive” and “unfait” conduct as defined by the Attorney General is invalid for all of these
reasons,

7 The proposed definition of “unfair conduct” appears o be based on factors considered by the
Federal Trade Commission in developing rules under the Federal Trade Commission Act ("FTC Act”), 15
U.5.C. § 45, to regulate cigarette advertising. See Fed, Trade Comm'n v. Sperry & Hutchinson Co,, 405
U.S. 233, 244 n.5 (1972) (citing Statement of Basis and Purpose of Trade Regulation Rule 408, Unfair or
Decoptive Advertising and Labeling of Cigarettes in Relation to the Health Hazards of Smoking, 29 Fed,
Reg. 8355 (1964)). Factors considered in formulating specific rules under the FTC Act are not suited to
serve as specific rules under the UTPCPL. Unlike the FTC Act which gencrally prohibits unfair or
deceplive acts or practices and authorizes the FTC to issue rules governing specific conduct or to
commence administrative proceedings to enjoin unfair or deceptive conduct on a prospective basis, 15
U.S.C. § 45(b), (m), the UTPCPL prohibits specifically enumerated practices and authorizes relief only in
the event of a proven violation of one of those provisions, 73 P.S. §§ 201-2(4), 201-3.

* The Attorney General admits in response to Question 10 on the Regulatory Analysis Form that the
proposed regulations “would serve to lower the hurdle for consumers” under the UTPCPL.
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V. The Proposal to Allow the Attorney General to Veto Class Action
Settlements Would Re-Write the Statute and Violate the Separation of
Powers.

In an apperent effort to avoid repetition of the situation in Demchak, the Attorney
General is proposing to grant to himself extra-statutory authority to veto any settlement of any
class claim under the UTPCPL. See Proposed 37 Pa. Code § 311.9(c). The proposal is directly
contrary to the enforcement scheme in the UTPCPL, Under the statute, the Attorney General is
only authorized to bring an action “to restrain by temporary or permancnt injunction the use of
[a] method, act or practice” declared unlawful in the statute. 73 P.S. § 201-4, The General
Assembly left it to “the court” to determine whether restitution, 73 P.S. § 201-4.1, or civil
penalties, 73 P.S. § 201-8(b), are warranted in an action brought by the Attorney General. The
UTPCPL includes a separate private action provision which is complete in itself and docs not
allow for any involvement by the Attorney General. See 73 P.S. § 201-9.2. 1t would be
inconsistent with the UTPCPL to permit the Altorney General to intervene or play any role in
private actions under the statute.

The Notice of Proposed Rulemaking opines that “coordination” with private actions is
necessary “to avoid protracted disputes over representation,” see Notice of Proposed Rulemaking
at p.9, but the Attorney General has no authority to represent individuals seeking money
damages under the UTPCPL. The Attorney General's authority is limited to bringing “an action
in the name of the Commonwealth . . . to restrain by temporary or permanent injunction” a
violation of the act. 73 P.S. § 201-4 (emphasis added). It is also inaccurate for the Attorney
General to posit that a “parens patrige action” under the UTPCPL is necessarily “superior” to a
private class action. See Notice of Proposed Rulemaking at pp.9-10. Courts that have
considered the issue have reached the opposite conclusion. See, e.g., Commonweaith v. BASF
Corp., No. 3127, Control No. 120186, 2001 WL 1807788, at *8 (Phila. Cty. 2001) (“In order to
assure the finality of the Class Action settlement and to adhere to the District Court’s exclusive
jurisdiction over the settlement, this court cannot allow the Commonwealth to assert parens
patriae claims on behalf of Pennsylvania citizens who released the Defendants for the same
conduct alleged in this action.”); In re Am. Inv'rs Life Ins. Co. Annuity Miitg. & Sales Practices
Litig., No. 05-md-1712, 2013 WL 3463503, at *9 (E.D. Pa. July 10, 2013) (enjoining Attormey
General's pursuit of restitution claims under UTPCPL on behalf of class members because “the
potential for disruption to the terms of the [pending class action] settlement overrides the
Attorney General’s need to pursue a [different] remedy in its state court proceeding™).?

More fundamentally, the proposal to confer on the Attorney General veto authority over
class action settlements would be unenforceable. With respect to actions brought in state court,
the Pennsylvania Constitution gives the Supreme Court exclusive authority over procedural
matters. Pa. Const, Art, 5, § 10(c). The Supreme Court cxercised that suthority by promulgating
detailed procedural rules governing class actions, including Pepnsylvania Rule of Civil
Procedure 1714 which confers on the courts the exclusive authority to approve class action
settlements and directs that such approval may be given only after a hearing and notice to all
class members. Pa. R, Civ. P. 1714(a), (c). The Attorney General’s proposal to grant himself

% The case cited in the Notice of Proposed Rulemaking, Commonwealth v. Budget Fuel Co., Inc., did
not involve a claim under the UTPCPL. 122 FR.D, 184 (E.D. Pa, 1988).
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veto power over the settlement of UTPCPL class claims infringes on the Supreme Court’s
exclusive domain and is unconstitutional. See, e.g., In re Suspension of Capital Unitary Review
Act, 722 A.2d 676 (Pa. 1999) (suspending statutory provision which i3 inconsistent with
procedural rules promulgated by Supreme Court), In federal court, procedural matters are
governed exclusively by the Federal Rules of Civil Procedure, Shady Grove Orthopedic Assocs., -
P.A. v. Allstate Ins. Co., 559 U.S. 393 (2010), and therefore federal class action settlements arc
subject only to the notice and approval requirements in the federal rules.

VI,  The Proposed Regulations Would Impermissibly Rewrite the UTPCPL
Remedies Provision.

The Notice of Proposed Rulemaking proposes to add a new definition of “rebate,” see
Proposed 37 Pa. Code § 311.2, and to rewrite two different provisions in the UTPCPL, 73 P.S. §
201-4 and 73 P.S. § 201-8, to correspond to the Attorney General’s view that rebates paid to a
consumer should not reduce any monetary award or other relicf available under the UTPCPL.
See Proposed 37 Pa. Code §§ 311.4, 311.7(b). The proposed regulations are invalid in that they
purport to rewxite the statute. See supra § Il. Further, the Supreme Coutt in Commonwealth v.
TAP Pharm, Prods., Inc. decmed it untenable to refuse to account for rebates in awarding relief
under the UTPCPL. 94 A.3d 350, 362 (Pa. 2014) (“[W]e are disturbed by the Commonwealth's
failure to account in this litigation for the billion dollars of rebate monies it has received from
defendant drug manufacturers in the relevant time period.”).

VII. The Attorney General’s Effort to Grant Himself Broad Subpoena Power
Exceeds the Authority Conferred by the General Assembly.

‘The Notice of Proposcd Rulemalcdng proposes to authorize the Attorney General to
compel the attendance and testimony of witnesses and the production of records and to utilize the
subpoenaed testimony and records in any action under the UTPCPL. See Notice of Proposed
Rulemaking at p.10; see also Proposed 37 Pa, Code § 311.10. The proposed regulation would
substantially expand the authority of the Office of Attomey General and is inconsistent with the
UTPCPL. As noted above, the statute includes a comprehensive enforcement scheme that
empowers the Attorney General only to bring an action for injunctive relief to restrain prohibited
acts. 73 P.S. § 201-4. The General Assembly did not intend and the statute does not
contemplate scparatc administrative investigation and enforcement proceedings by the Attorney
General prior to or in conjunction with an injunction proceeding under § 201-4. In fact, the
General Assembly initially included in the UTPCPL a provision authorizing the Attorney
General to obtain information from suspected violators through a civil investigative demand, but
that section—71 P.S. § 201-6—was dcleted in 1976. Further, the Comtonwealth Court has
already rejected an effort to read the very same subpoena provision'® into the UTPCPL in

10 The proposed 37 Pa. Code § 311.10 is virtually identical to 71 P.S. § 307-3 which grants the
Bureau of Consumer Protection power to issue subpocnas for use in purely adjudicatory as opposed to
investigatory proceedings.
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Commonwealth of Pennsylvania ex rel. Packel v. Shuits, 362 A.2d 1129, 1 133-34 (Pa, Cwlth.
1976).

VIIL The Attorney General’s Attempt ot Statutory Interpretation Through
Regulation Is Improper.

In the proposed regulations, the Attorney General purports to direct how the draft
regulations and UTPCPL should be interpreted. See Proposcd 37 Pa. Code § 311.11(a), (b). The
proposal to apply the UTPCPL without limitation conflicts with the legislature's intent that the
statute applies to “consumer transactions.” See Commonwealth of Pennsylvania, ex rel, Creamer
v. Monumental Props., Inc., 329 A.2d 812, 824 (Pa. 1974).

IX. The Proposed Regulations Will Result in Increased Costs to Taxpayers.

Because the Office of Attorney General is proposing to expand its autherity through
administrative rulemaking to include the power to bring state antitrust claims under the
UTPCPL, the power to review and veto UTPCPL class actions and the power to pursue UTPCPL
claims against any type or class of transaction and against buyers as well as sellers, the new
regulations, if promulgated, would certainly result in substantial cost to the Commonwealth, to
persons doing business in the Commonwealth and to class members in actions bronght under the
UTPCPL. The Attorney General’s assertions that the regulations would have “no adversc fiscal
impact” and would result in “no expected costs” are wildly inaccurate. See Notice of Proposed
Rulemaking at p.11; Regulatory Analysis Form No. 18.

* k&

Thank you for your consideration of these comments.

Sincercly,

) v

cc: Honorable Lisa Baker, Majority Chair, Senate Judiciary Committee (via UPS overnight mail)
Honorable Lawrence Farnese, Jr., Minority Chair, Senate Judiciary Committee
(via UPS overnight mail)
Honorable Rob Kauffman, Majority Chair, House Judiciary Committee
(via UPS overnight mail)
Honorable Tim Briggs, Minority Chair, House Judiciary Comtnittee
(via UPS overnight mail)
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COMPARISON OF PROPOSED RULEMAKING TO ANTITRUST BILLS REJECTED BY GENERAL ASSEMBLY"

Term

Bill No.

Prohibits
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trade
(Propaosed 37
Pr,Codc §
311.2)
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(Proposed 37
Pa, Code §
311L.2)

Authorizes AG
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Pa, Code §
311.10)
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parens pairiae
acllon by AG
(Proposed 37 Pa.
Code §311.2, §
311.3, §3114)
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purchases
(Proposed 37 Pa,
Code § 311.2)

Requires notice
tn AG
{Proposcd 37 Pa.
Code § 311.9(c))
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private action
{Proposed 37 Pa,
Code § 311.9(c))
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1993-94
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NN

993-94
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1990-00
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2001-02
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2003-04

SB 120

2005-06
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2007-08
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2017-18
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1 This chart identifies instances of duplication betwean Proposcd Rulemaking #59-10 and tho 26 failed antitrust bills that are most pertinent to the
altached comments. It is not an cxbausiive comparison of the propescd regulations and fulled bills.
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In Re: Transcription of online video entitled
"Hearing to Consider B{111 848 (Aptitruet)”

From the Pennsylvania State Judiciary Committee's
Website )
Senator Stewart J. Greenieaf.

Date of hearing: _
fugstay. Yune 26, 2013
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SENATOR GREENLEAF: This bi11 was
drawn up before committee and it was
designed to take testimony to deal with some
of the issues and questions that the
committes members had and possibly the
Tegislature in general would have. The
declaration and purpose of this legislation
quote is, "To promote free enterpriseand
free trade in the marketplaces of this
Commonwealth by prohibiting restraints of
trade which are secured through monopolistic
or collusive practices which act or tend to
act to create competition between persons
engaged in commerce or trade, whether 1p
manufacturing, distribution of financing,

service industries or related for-profit or

non-profit pursuits.” Basically, to make

sure that we have free enterprise and a fTalr
compsetition in the Commonwealth of
Pennsylvania which I think is a worthy
cause. It does not restrict the free
enterprise system. It encourages 11t and
makes sure i1t was fair. So, today, I want
to thank a1l of the witnesses that have come

here today to testify in regard to this
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legislation and to our members of the
committee who atre here today as well. And
we will take testimony now. The first .
witness is James Donahue, Executive Deputy
Attorney General, Public Protection
Division; Tracy Wertz, Acting Chief Deputy
Attorney General, Antitrust Section; Joseph
S. Betsko, Senior Deputy Attorney General 1in
the Antitrust Section. Al1 of the 0ffice of
Attorney General, thank you, very much, for
being here today. And I know the 0ffice of
the Attorney General is very interested in

this legislation and we appreciate you being

here today and to explain the need for ft.

MR. DONAHUE: Thank you, Chairman
Gresnlsaf. Chairman Greenieaf, Chairman
Leech, thank you for ths opportunity to' meet
with you today about the State Antitrust
Bi11. My name is James Donahue and I am the
Executive Deputy Dirsctor for the Public
Protection Division for Attorney General
Kathleen Kane. From July 1887 through
January of this year, I served as the Chief
of the Antitrust Section for the 0ff1ce:
With me today 1i1s Tracy Wertz.who is the
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Acting Chief Deputy Attorney General and
"Joseph Betsko who 1s the Senior Deputy
Attorney General in the Antitrust Section.
Welweaprepaned.datailadanridionddoghlnony,
which welfessybmitiings My oral remarks
today will cover the high11§hta. The
antitrust laws have been described as the
Magna Carter of free enterprise and an
economic b111 of rights. Those descriptions
apply because competition is at the core of
our economy. When markets ate compstitive,
overall economic activity increases, When
competition 18 stifled, economic activity
declines. As we note in our written
testimony, the Antitrust Law i1s derived from
old Common Law principles prohibiting
monopolies and then state Taw which codifies
those prinoiples. What I'd Tike t? do today
is spend some time here addressing why we
need this statute now. We need this statute
because we need competitive markets. In
competitive markets, prices are low, Over
my 28 years in the Office of Attorney
General, I've looked at internal documents

of dozens of businesses. The one common
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thing in those business documents is the
amount of effort businesses place into
reducing their costs, In some cases the
entirety of business planning focuses on how

to shave a half percent out of a business's

"gost structurs. When wmarkets are

competitive and there's vigorous antitrust
enforcement keeping them so, businesses have
a better ability to control costs. One
aspect of costs many businesses focus on is
heaith care. The changes in the health care
marketplace have led to huge increase in
consoTidation. We currently have four open
hospital mergers and we've been told we're
getting another hospital merger coming in
tomorroﬁ or Thursday. OQur joﬁ in these
hoapital transactions 1s to determine--did
my mic go off?

SENATOR GREENLEAF: They're hard to
read, but if you push the bottom button
there and the 1ight should go on with a
green Tight.

MR. DONAHUE: The green Tight 1s on.

SENATOR GREENLEAF: There you go.

MR. DONAHUE: Sorry, I must have
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accidentally hit the button. I apologize.
Anyway, we currently have four open hospital
transactions and we're getting a fifth soon.
Our job 1n these transactions 1s to take and
ook at them and determine whether they're
actually efficiency enhancing, meaning they
reduce costs. And make access to healthcare
more availahie to consumers and to
businesses. Or whether they do the
opposite, whether they result in the
inorease in price and exclusions for--from
the market or 1ess access for consumers and
businesses. And we've seen transactions in
the healthcare market that have fit both
molds. And we've been very active 1in our
hospital reviews. In some cases, we've
advised the hospitals that we don't have a
problem with their transaction, other times
we've advised that we would go forth and
challenge those transactions. And we think
in those instances when we've done that,
we've saved the public and we've saved the
business community millions of dollars in
ocost savings. You may have seen, you know,

some of the recent articles about hospital
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pricing in Time Magazine and other places

and the big disparity in differences. So

why this is so important is that 1f you have
a high priced hospital that merges with with
a Tow priced hospital, their goal typically
is to bring the Tow priced hospital's prices

up to the prices of the higher priced

hospital., PneWof™ths kéy TeaEbhs*that-an
artitrust gtatute is needed “nowris-dousgive
the office the-gbiltty.top.subpoana
Thformationt Acourate, honest and tlimely
information is essential for a carsful
investigation which yiselds the right
results. Without subposnha power, the office
has to rely on the targets of the '
investigations to voluntarily give us or
give us th; information. Or, we have to
rely on what we can obtain from our
colisagues in the %edara1 government or
other states. Unfortunately, while many
persons are cooperative, not all are.
Moreover the discussions about
confidentiality of documents can
dramatically slow down an investigation.

This 1s espscially a problem again in
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healthoarse where often times ons of the
merging parties says that we need to merge
and we want you to overlook potentially any
competitive problems that are raised by this
transaction because we're in a state of
financial distress. O0ften times that puts
us in the untenable situation having an
entity in financial distress but not getting
the information because we've besn arguing
over how the documents wi1l be kept
confidential and that type of thing.

Another key reason we need an antitrust
statute 1s because antitrust violations
occur at all levels of the chaln of
distribution. In recent years, many
antitrust violations have involved foreign
manufacturers of components in other
products. Those cases have involved
computer chips, LCD screens and automotive
parts among others, With iimited
exceptiona, we've not been able to recover
for the increased costs of these price .
fixing conspirao1es imposed on consumers and
state agenciee. The reason we are not able

to recover 1s that we are indirect
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" purchasers of these products from the price

fixers. UKBSTSE™B77 Supreme Court case;
1Rd¥F8et+punchasers-are unable to colilagd
fiéfiEges. The theory 4s that drug purchasers
will have the same incentive to sue and that
courts can (indeoipherabie 7:40) dupiicative
recovery. The reality is that many direct -
purchasers have iittle incentive to sue.

And because they don't want to sue the
people they do business with on a reguiar
basis. Many states, approximately 30 states
currently have some type of indirect
purchaser standing to collect damages. And
many of those s@ates have set up in their
statutes as s set up in this statufe a
requirement that th court avoid dupiicative
recoveries in handiing an indirect purchaser

case. I would Tike to point out that when

our authority is clear, we’'ve been extiremely

successful, Over the past year, we returned
a1most'twenty mi1llion dollars to
Pennsylvania governmental entities who were
victimized by a bid rigging scheme involving
municipal bond derivatives. Our work

involving hospital mergers have saved
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10
consumers and businesses 1nc1ud1ng health
plans and 1nsuraﬁce companies tens of
miTlions of dollars. Lastly, we believe it
is important that Pennsylvania have a Taw
that prohibif retail price maintenance, the
practice of manufacturers setting the price
in which retatlers can sell their -
manufacturers--their goods. Thls practice

Timits retall competition and stifles the

growth of efficient retallers. Pennsylvania

. consumars should have the advantages of a

vigorous retall price competition. I just
want to make two other quick points, there's
been some concern about the 1nsurance
industry. At present, there i1s an exemption
for the insurance industry called the
McCarran Ferguson Act., This act doesn't
shange that exception. Now, I should be
clear that the McCarran Ferguson exnep£1on
applies to the business of insurance. And
that's generally seen as ménag1ng risks and,
you know, handling the actuarial part of the
insurance business. There 1s case law that
says the business of insurance does not

1nolude the relationship betwsen 1nsurers
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11
and providers. And as I'm sure many of you
are well aware, there ds guite a dispute
right now ongoing about the relationship
betwesn insurers and providers in the '
western part of the State. So that type
of--the actions of providers generally don't
fall within the business of insurance. But
this bi1l1 really changes nothing in terms of
whether the insurance companies would be
regulated or not regulated by our office,.
And 1'd be happy to answer any other
guestions that you might have.

SENATOR GREENLEAF: A couple and
then we'l1 take questions from the members.
We're one of the--the only state that has no
antitrust Tegislation or Taws in place.

MR. DONAHUE: Thét's correct.

SENATOR GREENLEAF: And how does
this proposed bi11 compare to the other
statutes 1f you're familiar with them? Are
they very similar or does this go bsyond
what the other states do?

MR. DONAHUE: "No, many--the key
components for us in this statute are the

ghidity to 1ssue subpoenas, the abiiity to
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bnﬁm“fgﬁ"!\gm"‘{‘fl;til'irect purchasbt "é"l‘Eﬁn' and aban
ongnetail price ma1ntenanbel In terms of
the general violation, a contract
combination or conspiracy in restraint of
trade, that's in everybody's statute.
Thirty states have indirect purchaser
Tegisiation. Or, you know, they have some
method of collecting damages from--sorry,
from dndirect price fixers. I think about
28 of those states, it's by legislation and
in about four or five of those states ijt's
by an opinion of the Supreme Court of that
state that says their antitrust law covers
indirect purchasers. A smaller group of
states have a ban on retall price
maintenance. Maryliand just pessed such a
law a couple years ago. New York and
California have similarly passed a law. Or,
their courts have interpreted their Tong
standing antitrust statutes as being--as
covering that. I don't have a full count of
which other states believe that the retall
price minutes (indecipherable at 12:00) is
also, banned by other antitrust statutes.

The 1mportant part I think we make in our
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paper there 1s that:the federal antitrust
statutes are based on the original state
antitrust statutes. Kansas passed the first
one in the late 1880's and then the Sherman
Act in 1890,

SENATOR GREENLEAF: So does business
have any reeson to fear the adoption of,
Pennsylvania, giving an antitrust piece of
Taw?

MR. DONAHUE: I don't think so. I
mean, it Péally doesn't change the laws thagr
are -applicable to businesses right now. The
only reason you would have to foar is if
you're breaking the law currently because it
would give us more investigative powers.

SENATOR GREENLEAF: Okay, Senator, I
don't know which one was first? Senator
Boscola? '

MAN: S8he's first.

SENATOR GREENLEAF: Okay.

SENATOR BOSCOLA: Is it good
afternoon yet? Close. Around here, yeah,
If Pennsylvania would enact the antitrust
legislation, does the Attorney General's

O0ffice anticipate needing more resources to
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14
process the olaims?

MR. DONAHUE: You know, the thing
that i1s most resource intensive is the
1nvest1gat1oﬁs. And we currently operate on
sort of a resolving fund basis. So, we try
to recover in our cases attorneys feos at
commercfa1 rates for our 1nvestigations and
recover our costs. And then, we use that to
fund the next case. So we wouldn't
necessarily need additional resources in
that sensa. Ws should bo able to grow
our-~the resources out of, you know, out of
our 1itigation.

SENATOR BOSCOLA: That makes ssensse,
And then, what would the ability to subpoena
documents-~you'd be able to subpoena
documents, what would that do for
prosecuting antitrust cases in the
Commonwealth? Would i1t streamline the
process? |

MR. DONAHUE: It would do a couple
things. Yes, 1t would streamline the
process. Because, you know, one of the
things that there--there are a couple of

problems about the lack of subpoena power.
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- The biggest thing about that 1s that we

can't oompel people to give us information.
Often times, the information 4is, it's a
secret. You know, we don't have that
information. In that municipal bond bid .
rigging case that I referred to which was
followed along a federal, you Know, a cass;
we were able to get tape recordings of

traders, conversations with peopie and their

-ema11s: And in those documents is where the

svidence was of agreements.to rig the bidg
on those municipal derivatives. So without
the ability to compal that sort of
information, you know, people don't normally
turn over ineriminating information to you.
So that's why that's so important.

SENATOR BOSCOLA: I just have
another question, I'm thinking that this
price fixing issue 1s the maln reason why we
need antitrust. Is there any 1ike solid
evidence out there that price fixing was
occurring but then yoﬁ didn't havé the toois
to pursue the case or recover the damages?

MR. DONAHUE: The one thing that
current--that this bill would change,
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currently we do sue people for price fixing.
And when we were direct purchasers. 8o the
banks that paid the money to us in the
municipal bond case were--they directly
dealt with either state agencies or
municipal agencies in terms of thess
derivative instruments. What we don't have
the abi1ity to do is to go after, you know,
say Korsan makers of LCDs. Or, you know,
Japanese makers of auto parts or others who
were price fixing. Because we don't buy
from them. We buy a car or we buy, you
know, a computer. And the price fixing
pcourred inveolving componsnts of those
items,

SENATOR BOSCOLA: Got 1t, okay,
thanks.

SENATOR GREENLEAF: Senator Stack?

SENATOR STACK: Thanks for being
with us again, Mr. Donahue. Just to follow
up a few things that Senator Boscola ralsed.
And I have no problem with the Attorney
General having subposna power. But, I'm
just trying to wrap my head around how far

are we going with 1t? We'rs talking about
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17
the antitrust issue. But do we envision
that that subpoena power will be vast and
beyond antitrust? Or are we talking in a
11mited way? And I understand that
surrounding states have also axpandad'the
power of their Attorney General in antitrust
cases, but I also have become aware that in .
Virginia they've run into some problems and
they're scaling that--they're trying to
scale hack those particular powers. Sc how
woutd you comment about what would be the '
scope of the powers we're talking about?

And I guess the Tast point I would throw out
to &ou js--and I.always talk about
Pennsylvania being behind other states, you
know, often the Tast to do certain things.
But, this 1s really interesting that we're
the last state to try and do this. And '
what's the tipping point? What's pushed 1t
over the top where we've said, look, we'va
got to change things here?

MR. DONAHUE: Okay, in terms of the
subpoena powar and the broadness of the
subpoena power, the--we have subpoena power

in a number of statutes. For example, in
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the administrative code, it gives the
Attorney General the ability to subpoena
information and conduot studies for issues
involving consumer protection. We've been,

I think we've been a good steward of that

power by not using that just wiliy niily for
anything.  The 1488 VEYE T SESutun-
ST E TRV B VGRS By
subpHBRE THTFEHFIat o= Na Yy ot “know | wi e
pure antitrust-sass-whioh +dddndt-Involve:
deception whitch 1§ "something*we“dontf--havs.
rdght now.” We do have the ability to
subpoena information in a bid rigging case
where the governmental--where there is
a--where the bids being rigged are
governmental bids. Businesses often go out
for bids too, but we don't have any
jurisdiction over whether somebody would rig
a bid on a business contract to build a
building or something 1i1ke that. That's
outside of the anti-bid rigging act. So we
havé a number of statutes right now that
currentiy give us'the abl11ty to 1ssue
subpoenas. And the office traditionally has

only used those for the specific purpose




w o ~N g H W N =

NMMMNMJ.—LA—L-}.—A—‘A.&A
m.h.mm..\.c:om-qmm.p.mm_\o

19
they're intended. And I don't see any
reason why that would change. The other
question you asked was about the ability,
you knoﬁ, why--what is the tipping point?

_Why should we do this now? And I think the,

yeah, there's a couple reasons. And I don't
want to sound Tike a broken record and keep
coming back to healthcare, But healthcare
is an extremely important part of the
economy both in terms of an input to what
businesses use 1n producing their products,
but also to a significant player here in
Pennsylvania. We have some of the most
prominent hospitals in the world here '
located within the state. 5o, 1ft's a very
important part of the economy. And 1t's a
very complex business. And we get, you
know, probably more complaints about stuff
in healthcare than any other area. And
béing able to fully investigate those
complaints and Took at them is, I think,
very ‘important as that market is going to go
through a TOE of changes for whatever
reasaon. They're going to go through a lot

of changes over the next couple years. And
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20
that's one of the reasons we think that this
b111 1s so important to us.

SENATOR GREENLEAF: Senator Farnese?

SENATOR FARNESE: Thank you, Mr.
Chairman. Thank you for your testimony, Mr.
Donahue, I appreciate 1t. It was very
heTpfui. Just a couple of follow up
questions. On the resources for the
Attorney General's Office, in terms of the
number of cases; i've Tooked at some states
arounq, you mentioned two of the states that
1 actually looked at to see exactly what
their current case load was of antitrust
case. And I sort of was surprised when I
saw. For instance, Maryland, Maryland does
about one case per year with the number of
cases 1n settlement. They have four
antitrust lawyers on staff. They can get
attorneys fees in thelr statute. New York,
most cases 1n New York are fTederal, of
course, because of the federal statutes.
But allow them, of course, they take
advantage of the pendent jurisdiction and
they can bring the state Taw claims 1n the

federal ocourt. They have 14 assistant
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21
generals working on antitrust cases there.
In Delaware, they have one person doing
antitrust work. And once again, thay
uti1ize, they take advantage of the -
multistate T1tigation and the feds bring the
action and they share 1t. But again they
b911ev; that they have'a positive flow, the
money com{ng in is positive. So, I don't
know, sort of Ssnator Boscola asked about
your resources right now, do you
anticipate--right now you have a full
complement of attorheys to handle these
types of cases? I know you originally said
that resources were the number one--or the
investigation was where you bring resources.

1 would alsc offer that not only 1s the

_1nvestigat10n. but the 1itigation of thess

types of cases 1s extremely document
sensitive, as you know, I mean, I've been
involved +n actions where they've got rooms
the size of this with 15 or 20 lawyers just
coding documents all day long. And the
Targe law firms make a Tot of nmoney doing
this. 8o, it's very easy to get papered to
death in a oase T1ike this. 8o again, do you
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think you have the complement ready right.
now to begin handling these cases if, 1in
fact, the statute goes ‘in effect? And
again, I think 1t's important that the
subpoena power--this 1s not within the
context of Titigation, this is .
pre-1itigation, this 1s investigation wo}k.
S0 people understand what we're talking
about. A Tot of people think subposnas are
part in parcel of a lawsuit, whether it be
in a criminal or a oivil case., You're
talking about, you're doing your
pre-1nvestigation work before Titigation is
even started. That's the subposena power
that you're seeking through this statute. 1
just want to make sure we're c¢lear on that,

MR. DONAHUE: Yes, to take your Tast
point first, yes, we're absolutely clear.
It's pre-complaint subpoena power and it
enables us to investigate. One of the
reasons that that's ‘important 1s there's a
1ot of critiolsm about the filing of cases,
especially the fil1ing of antitrust cases and
the filing of class ections. And often
times there might be a 11ttle ciip in the
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- paper about something. And then, the next

day there's a dozen class actions that are

f1ted. And i1t may turn out after 3 years of

Titigation that that wasn't meritorious,
*The Attorney Generals don't operate that

way. The Attorney Benerals actually look
and see whether there's & Tegitimate basis
for a compiaint. In terms of resources
currently we have six attorneys in there,

We currently have one vacancy because I1've
been promoted from Chief of the Antitrust
Section to head of the PubTlic Protection
Division. Depending how other eventis ﬁappen
this week invoiving the budget, we hopefully
will be able to fi17 that position once that
is 811 oleared up. We have a number of
tools for working on these cases and using
resources 1n a way where we're effective.
For example, ws do work a Tot with the
faderal agencies, both the Federal Trade
Commission and the U.S. Department of
Justice. And, you know, as you know from
talking to some of the other states, we work
with them very much. So, again, I'11 go

back to the municipal derivatives case.




o @ ~N @ % s W o =

N N N N N RN =S S e a3 =
G R~ O N = O © o ~N @ ;W N =2 O

24
What we did there is we got digital files,
digital eleotronic 11es of the traders
tapes and each state took a bank. And, we

divided that work up that way. We are

-Tooking at some tools now, some ocomputsyr

tools that will enable us to sort through
documents quicker. And ﬁe'ra Tooking at,
you know, we're actually testing that in an
investigation right now. One of those tools

that uses artificial inteliigence to help us

'f1nd documents. And we're hoping that with

those types of tools that we use together
with ourselves and other states that we will
have the reaources to do this. And, you
know, 1f worse comes--not if worse comes to
worse, you know, we roll up our sleeves and
get to work. It's not, you knqw, people
come 1in and say, why do you want to work for
the 0ffice of Attorney General? And they
say, well, I want to be able to go home and
have--that's not the antifrust section. One
of our attorneys here, her first week here,
we worked t111 midnight every night to bring
a case there. So, we have dedicated people,

hard working peopls. And we're trying to
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use everything we can, working with other
people and technology to get through this
stuff.

SENATOR FARNESE: Just one more
gquestion 1f I can, Mr. Chairman, I
understand thereé's concerns about the
rasources of your office, Anpother thing I'm
very concerned about 1s the resources and
ability of the Commonweaith Court. My
understanding is pursuent to the statute
that original jurisdiotion would then vest
with the Commonwealth Court. And I haven't
realiy, I don't think there's anybody here
from the court system that's going to
ta;tify as to whether or not they're going
to.be able to handle this Toad. Again,
we're not talking about your normal run of
the mi11 Titigation which might originate in
Commonwealth Court whether 1t be an election
case or some kind of other Workers'
Compensation matters, whatever 1t might be.
These, again, are very complex document
intensive cases, In federal court, 1f you
Took 1n federal court, they usually have a

geparate documenting track that hendles your
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antitrust cases and a federal judge is
usually assigned to those. You know, sven
if there's a negligible increass in the
amount of case load that the Commonwsalth
Court 1s going to have, I %h1nk we need, I
think the legislature needs confidence that
the court 1s going to-be able to handle it,
that they're going to have the personnel,
that they have an ability to set these cases
up and someone's going to handle them with
the expertise in antitrust Taw and handle
this kind of stuff, Again, I think it's
going to be a cost not only to the Attornsy
General's Office, but agaln, you know,
there's going to be a cost associated with
this to the court system to bear that. And
I don't know iF we'ba»-I haven't really
heard a 1ot about that in some disocussions
1've had, but I think we need reassurances
from the court that not only are they going
to be able to handle this, but they're
prepared for this kind of titigation

MR. DONAHUE: Well, Tt me addrees
that two ways. First off, there has to be

some Pennsylvania court that would have
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jurisd}ct1on ovar this. And we had the
exact same concern about the county courts
1f we were to bring these sort of complex
cases into the--you know, into the county
courts, Because they have the same issues’
as everybody else. We have had some--we do
have- -

SENATOR FARNESE: Which 1s why the

folsTun “Eblints -are «npcessarily or usually

federal court you get a very quick docket,
you. get @ Judge that doesn't take any BS and X
tagsoasa just goes right through. And
there's ho backleg. That's my big conoern.
With federal court, you don't see that as
much,

MR. DONAHUE: And many of our cases
are brought 1n federal courti and our
colleagues cases. As you mentioned New York
wi1l bring a case with a federal count and
with a state law count. And thers are a lot
good reasons why we would continue to go
into federal court in many circumstances for
the very issues that you raise. Because we

know there are soms federal court judges who
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are experienced 1n, you know, partisuiar
1ssues. And, you know, 1t makes sense to go
there. Or thers may be oompanion 1itigation
going on already where 1t makes sense to go
bafore the same judge. I'm not a'big Tan of
like going into four different courts on the
same case. ITf there's already a case going
on in federal court and we've got a federal
claim, even though we have a state law
claim, I would probably. go into federal
court in that circumstance, yeah, yéah.

' SENATOR FARNESE: You're not going
to have any choice. The case wou1d_go to
federal court. I don't believe you'd be
able to Ti1tigate, you know as well as I do,
you couTdn't 1itigate two cases, one 1in
federal court and one in state court. The
case would just go to federal court. It
would be & pendent claim.

MR. DONAHUE: Now, I can't speak for
Commonwealth court.
'~ SENATOR FARNESE: Right, that's my
concern.
MR. DONAHUE: I wpuldn't--
SENATOR FARNESE: Let me just close




© o =~ o g »p G N =

NNNMNN—‘L—'&—\—‘L—\-:—\-—‘-—\—\—‘-
m.h.mm-sotnm-qmm.n-mm—tc

29
with this, have you had any discussions with
the court or maybe Mr. Chairman sometime you
could look into the court to see, you know,
what their abiTities are.right now to handie
these kinds of cases moving forward? You
know, just throwing that out thers.

SENATOR GREENLEAF: We can make an
inquiry for you.

SENATOR FARNESE: Thank you, Mr.
Chairman. Thank you, Mr. Donahue, for your
testimony. Again, I understand whét you
want to do. I think 1t's-- certainly
supportive of 1t. I just want to meke sure
in terms of the resources that are thers,
not only for your office, but for the
judicial system as well too that's going to
be handiting them.

MR. DONAHUE: i just want to clarify
we do have original jurisdiction 1n
Commonwealth Court in a lot of the actions
wé bring. And some of your charities
actions and consumer protection actions ars
aiso extremely complicated and document
intensive, so it's not that they'rs

unfamiliar with these type of cases. Thank
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you, .

SENATOR GREENLEAF: Senator
Vulakovich?

SENATOR VULAKOVICH: Thank you, Mr.
Chairman, I was going over pages 8, 9--8 and
9 and 10. I was wondering 1f we would pass
this piece of legislation, what--I guess,
standing would the Attorney General have
with regards to the recent West Bend
Allegheny Highmark merger and you might say
versus UPMC. For example, they recently
came out and said that the--I know there's
exemptions for insurance. But then you
mentioned this one act, was 1t McFarrah?

MR. DONAHUE: MeCarran Ferguson.

SENATOR VULAKOVICH: McCarran
Ferguson, yes. Which I bslieve provides a
Tinited exception for the business of
insurance. How would the Attorney General
play into a situation where UPNC comes out
and says that we're no longer going to
accapt Highmark Insurance for our doctors,
our hospitals, we're going to stop that,
cease and desist at the end of the year.

Would you be able to then take a position on
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that? If somebody came to you? Because--

MR. DONAHUE: If--alright.

SENATOR VULAKOVICH: If--on Page 9,
Tet's sse, Page O--oh, on the Tast Page 10
of four testimony, "Section 908 Senate Bili
848 gives the Attorney General the authority
to {ssue a subpoesna wheﬁaver the Attorney
General believes that & psrson may be in
control of information relevant to any eivil
investigation brought to protect free
snterprise." Do you guys-LWDu1d you partiake
in something 7ike that with what's going on
right now with these new IDFS systems?

MR. DONAHUE: Without violating our
normal policy about not commenting on stuff
which might be under our--under
investigation by this office, yes, we -wou "
Took “wt“whathér a refusal' to deal'by
somebody 1s a violation of an antitVust™
violation. In some circumstances, it is &
violation. In other circumstances, 1t's ™
not.

SENATOR VULAKOVICH: Okay, now, is
there a conflict of interest? You have the

Insurance Department. And then, you have
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the Attorney General. If we didn’'t have, if
we don't pass this piece of legisiation, can
you sti11 do what I just talked about?
5ti11 interfere 1n that?

MR, DDNAHUE: The problem in, you
know, a case 1ike that, 1s unless ws have
access to the detailed internal information
of the companies, ypu know, we may not be
able to oome to a conolusion as to whether
they're engaged in unlawful conduct or not.

SENATOR VULAKOVICH: Because you
won't‘haVB subpoena power:

MR. DONAHUE: Right.

SENATOR VULAKOVICH: Okay, but, 1f
we pass this piece of TegisTation, then that
could be something that you would be
involved in? I guess what I'm Tooking at
here 1s, are we going to have an issue here
with what the Department of Insurance does
as opposed to what you guys do? Or is it a
balancing effect that 18 good? I don't
know. '

MR. DONAHUE: First, we do work with

‘other state agencies and in all of these

hospital transactions I've been talking
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about, we have worked closely with the
Department of Health, Department of State
and the Insurance Department. And we've
reached out,to them, you know, &ome of thess
issues, especially when we get into these
sort of modern type of transactions 11ke
Highmark West Penn or the fact that UPMC,
you know, largely a hospital system has now
gotten into the insurance business. You
know, there have been arguments mede by some
of these companies that thelir activities and
their activitiss outside of the pure
business of insurance is outside the
jurisdiction of the Insurance Department.
So, what we have done, you know, in the past
over the years, not just, you know,
recently, but over the years we've worked
with the Insurance Department. When we've
had a case which involves insurance, we've
taiked to them about it. So I would
envision that we would continus to Qork with
the Insurance Department if we woere to
conclude that there was something that we
needed to take action on in Western

Pennsylvania.
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SENATOR VULAKOVICH: One other
gquestion, have you talked to the Insuranoce
Department--since a 1ot of this what you've
talked about here today in your testimony
does invoive a really new area wWith.
insurance companies and providers of
healthcare bsing in the same business, you
know, we Have Geisinger and UPMC over here
and now we have a new cne and they're
11terally across street from each other.
So, you know, I tried to follow all of that
when the insurance (indecipherable 35:40)
doctors uncovered. Hospital's uncovered,
Get paid out of plan. And before I did the
piece of legisTation over the hospital, iI'm
trying to decide here, 1s this something
that we stick our nose ‘nto, this business
area? But you've got two or three peopls,
two or three million people that have
Highmark and all of a sudden you have the
major provider or the major insurer end then
you have the major provider. And now, all
of this 1s coming together in a gray blurry
area. And it seems to me 1ike something's

going to blow up here. And so my question
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ie, the insurance company, I would think
that because you spent a lot of time talking
about the possibility of insurance here with
the exemptions and a piece of, I guess, a
court ruling; 1s 1t possible to have a
discussion with the Insurance Department to
say, do they see something here that could
cause a problem?

MR. DONAHUE: We communicate with
the Insurance Department all the time. And,
you know, especially with 1ssues 1ike the
high profile issues that are occurring Tn
Western Pennsylvania.

SENATOR VULAKOVICH: Okay and? And?

MR. DONAHUE: And, you know,
the--we've--I guess I'11 say, we continue to
work together. I don't know what else I can
say ‘there. '

SENATOR VULAKOVICH: ATright, okay.
Thank you.

SENATOR GRéENLEAF: Senator
Rafferty?

SENATOR RAFFERTY: Thank you, Mr.
Chairman, 1'11 be brief., I didn't practice

antitrust Taw and I'm fascinated by some of
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the questions that Senator Larry Farnese
came up with 1t and found it very
interesting, but what I do know s I
happened to be presiding at the
Appropriations Hearing a few years back at
the request of the chalrman when the then
Attorney General Linda Kelly was speaking
about the budget for the Attorney General's
Office. And Senator Lisa Baker began to
question her ambout antitrust statute and
antitrust section, concerned about some of
what was occurring within Pennsylvania. And
Linda Kelly I thought gave a very direct and
very forthright answer. And said, I
especially need it as we see 1n the
healthcare industry more and more mergers
oceurring. And 1t would be very helpful to
us as we have to review these hospital
mergers and health care mergers that we're
able to obtain some of that Information
befors we have to render a decision. I have

the utmost respect for today's Attorney

General Kathleen Kane and I'm teking as an

infershoe for her wanting the same authority

and abilities you being here that she's
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supportive of an antitrust statute as well.
And 1t sesms that we do find, first of all,
I'm supportive of it.. And I think that we
do find and have found and continue to find
funding when we want 1n this building for
the Attorney General's Office. In fact, I'm
one who every year I've been in this
building have advocatsd for additional
funding for the Attorney General's 0ffice
and did so again this year for Attorney
General Kans. I know 253 people will be
saying they did it 1f she gets additional
funding in the budget. But there are a few
of us who do advocate for the Attorney
General and X wiil join with Senator Farnese
on the question about the courts. But 1t
soems that we also find funding mechanisms
for the courts when we negd to do so here- in
the Commonwealth. Whether it's direct
funding or giving them a share of traffic
fines, we're able to pump money into the
courts. And I think that -we would be
wi1ling to do that. Because the bottom Tine
for me, we're protsoting the public. If

there's an antitrust action, I understand




38
. insurance companies and the bus1nesseg and

. the hospitals. I know everybody's coming up
here to talk about that afterwards. The
bottom 1ine for me is, if thers is an action
taken, the goal 1s to prqtect the publie.
And that's something that we're to do as
legisiators, you'rs to do as the
attornay--well, Kathieen Kane is to do as
the Attorney General, her office 1s to do
and I think you're performing 1t well. " And
Linda Kelly wanted to do as Attornsy General
as woll. Thie is twice now I've heard it
from the AG’s 0ffice the need for the
statute. So I'11 be supportive of 1t. And
I'11 continue to work--i1f that grows 1T we
need additional funding, I'1T continue to
work on that as well. But I’'m very
interested 1n working with Senator Greenleaf
and the members of the committee on some of
the add1t10na1laspects of it and funding
aspects of it, but I think what we can do to
prombta pubiic protection is 1n our best
interest in this building and I will be
supportive of .the Tegislation. Thank you,

Mr. Chairman.
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SENATOR GREENLEAF: Senator Gordner?

SENATOR GORDNER: Thank you, just a
couple of questions. One, in the proposed
bi11 there 18 a prov1s1on that says that
mm@gﬁ%@ﬁﬁ%ma -of-11mitationssfor any
odwdirction For the recavery of damages.
Many states do have a statute of
1imitations. I believe at the federal
Tevel, there's a four year. Does the
Attorney General say that you need that? Or
would you be willing to discuss an amendment
that would put some reasonable statute of
1imitations on that provision?

) MR. DONAHUE: Waell, let me be clear,
there is & statuts of limitations for all
olaims except for claims oh behalf of
Commonwealth agencieg. And the reason there
is no statute of Timitations on behalf of
the claims the Commonwealth may have is that
we've incorporated the normat principle of
t4ine doesn't run against the King. So
unless expréast exoluded by statute, there
is no statute of 1imitations generaily on
any claim the Commonwealth might have on

behalf of 1ts agencies for, you know,
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violations of law that impact them. So, I.
just want to be clear that it's not a broad
across the board, thers's no statute of
Timitations. And 1t's not something really
d1fferen£ than.applies 1n other
circumstances. It's, we're applying that
principle that existe across, you'know,
across the board. But in terms of whether
1f 1t, you know, making it consistent with
the federal statute which doss have a four
year statute of Timitations with a couple
extenders 1n there, that's not a problem for
us,

SENATOR GORDNER: Okay, again,.ybu:
gayasn¥yslir testimony you do a Tot of things!
Uanﬁﬂq@mmggg&ﬁwwnow;« Under what you're
doing under common Tlaw, 1s there a statute
of Timitations in regard to these types of--

MR. DONAHUE: Not to a claim--under
commoh law, there would be a statute of
Timitations because there's a general
statute of 1imitations for a claim on behaif
of a consumer. So let's say, the case we've
besn talking about, the municipal bond

derivatives. So one of the-~even though
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thay're called municipal bonds, Tike the
Turnpike Commission, some state agencies
jssue these municipal bonds. That's the
same -the IRS gives to them even though
they're not issued by municipalities,
but--so their claim, 1f we were to assert
those claims unde% common 1law, theré would
be no statute of Timitations for a ocommen
law claim a state agency would have &s a
victim of bid rigging. That's the status of
the Taw currently.

SENATOR GDRDﬁER: Okay, Tet me also
talk about the indirect purcﬁasar saction
here which I believe not all states that
have antitrust Jaws have. Can you give me
the arguments why that would be necessary
for a final version of this?

MR. DOMAHUE: The principal reason
that would be necessary is that there has
been a considerable amount of
anti-competitive activity among
manufacturers, especially foreign
manufacturers. And the only way we can
reach them 1s with an indirect purchaser

statute. You know, & price increase in a
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component of a, you know, of a computer or a
ear or that sort of thing, that gats passad
onto us. But we don't, we currentiy don't
hava the ability to go out for that. And
the majority of states now currently have
that ability to, you know, get those
damages. .
SENATOR GORDNER: Okay and I'm going
to go shead and ask this guestion, 1f this
legislation passes and this Attprney Ganerhl
has the abi1ity to use this, does--is it the
intent of th&s Attorney General to take on
this as a major emphasis of her tenure in
office?

MR. DONAHUE: The--I think the
Attorney Gensral has said that, you know, I
think she's 1isted a wide range of
priorities. You know, protection of
children, protection of the elderly and
1ncra§sing antitrust enforcement and a
number of other things. So this would be
ohe of her priorities. But it wouldn't be,
you know, the priority. Thers are a whole
1{st of things that she has said that are
extremely important that she would iike to
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focus on.

SENATOR GORDNER: Thank you.

SENATOR GREENLEAF: Any other
questions? Thank you so much for being here
today. Thank you. Okay, our next witness
is Scott Dupree of counsel, Shook, Hardy and
Bacon LLP and Samuel Denisco, Vice President
Government Affalirs, Pennsyivania Chanber of
Commerce. Gentlemen, thank you for belng
here today, please take a seat and there's
two microphones there. So make sure they're
on when you speak, I know there's a button
at the bottom of the base of the microphone,

MR. DENISCO: Thank you, Mr.
Chairmans. Sam Denisco with the
Pennsylvania Chamber. In the interest of
time, I know we're running behind, I'm geing
to defer to Wr. Dupree who is going to
daiiver his testimony on behalf of the
Pennsylvania Chamber.

' MR, DUPREE: Wr. Chairman, members
of the committes, thank you for the
opportunity to testify today on behalf of
the chamber regarding SB 848. My nems 1s

Scott Dupree. I practice commercial law and
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corporate Taw with Shook, Hardy and Bacon.
We have an aoffice in Philadelphia, but I
actually reside in the Kansas City office.
Aithough, I do represent clients that are
nationwide employers that operate throughout
the country. O©h, I believe so, yes, sir.
I'm sorry, I'm‘sorry. I--yeah, I'm very
sorry about that. I'm actually--welt, I'11
try to click my heels three times and maybe
we'11 get back there. But actually I'm
having a 1ittlie bit of trouble speaking as

"well because I'm either wrestling with a

cold or allergies.

SENATOR GREENLEAF: Teke your time.

MR. DUPREE: My apologies. I
actually was first admitted to practice a
quarter of a century ago. And during most
of that time, I've spent the better part of
my time advising clients and Titigating
claims that relate to antitrust issues. It
forms a significant part of my practice.

And, in fact, in the first couple of years

out of Tlaw school, I worked in the General

Counsel's Office of the U.S. Federal Trade

Commission where I gained an appreciation
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for the objectives ef antitruat Taw to
promote competition, vigorous competition
while enhancing the welfare of consumers.
With that in mind, for--with those
agbjectives 1n mind, I have serious cohcetns
about Senate Bi11 848. And I've tried to
detall them at some length i1n the written
testimony that I've provided. In the
interest of time and to aveid boring you
all, I'm not going to read that testimony,
but I would 1ike to hit the high points.

And there are four major objections that I
have cited in that testimony. The Tirst s
that, in essence, notwithstanding the fine
testimony of the Office of the Attorney
General. {ilsvappears to be a bi11 that g
cﬁa%gggsﬂsso1ut1on in search of a problem;
As the Attorney Genera] representative duly
noted, they've done an outstanding job of
bringing actions under the federal ant1tru§t
taws because tha-federal antitrust Jaw
already provide them with authority-to brifHj
ggrecf triple damages actions, injunctives
agtiohs parens patrime actions on behalf ofe

the residents of the Commohwealth. As the
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first several pages of their testimony
recount 1n some detail, they have been
enormously successful in obtaining
substantial judgments and settlements on
beha'l¥ of the Commonwealth and its residents
for a great period of time. The statuts +
lgﬁgigdﬂihe substantive violations -
enuperated 1n the statute essentially”
@g;g11e1 those that already exist under’
federal Tlaw. Now, I notice that he did
refor to the RPM provision and he's
referring to a change in fedoral law that
occurred hot too long age called the kegdon
Dagdadaa{8is) - The only change that that
Taw created was to rather than make resale
price maintenance claims pepise unlawful, 1t
appiied the so called ryiiesafsinbashn so that
basically courts were required to analyze
the economic effects of relationships
between different parties at different
gtages of the chain of distribution. And
the purpose of that, again, 1s to premote
consumer welfarse. Now.l1t's not clsear to me
based on the way this statute 1s worded that
this statute would change that rule. But
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apparently, from what I understand from the
0Ffice of the Attorney General, that's their
intent. 8o, that's my first major point.

My second major point 1s that this bi1T will
gubstantially 1ncrease the potential
11abi11ty of persons doing business in the
Commonweaith of Pennsylvania without
substantially benefitted consumers in
Pennsylvania. On the first point, the'
representative of the 0ffice of Attorney
General noted that--and correctly, that
this, the statute will--would authorize
indirect purchaser claims. Which are not
authorized under federal law. And Tet's
talk about that for a minute. You know, we
throw around these entitrust terms of our
direct purchaser, indirect purchaser. So
what are we talking about? Direct
purchasers are persons who deal directiy
with--purchase directly from an alleged
antitrust violator. They absorb the entire
amount of any price fixing overchargs. They
gometimes pass, they cartainly try to pass
along that overcharge to others further

along in the chain of distribution. And
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those persons who are more remote from the
antitrust violator are called indirect
purchasers. They are--they tend to be
uitimately anywpere from--well, at some
Tevel they are either wholesalers or
consumers. And so, they absorb s smaller
amount of the overcharge to the extent the
overcharge 1a even passed along to them.

And so, as a result hndar federal Taw,
federal law only recognizes remedy on behalf
of direct purchasers for three rsasons.
First, understandably, 1f you recognize
indirect purchaser claims, you inevitably
oreate an increased rtsk of duplicative
11abi1ity by an entitrust defendant for the
very same conduct for the very same
overcharge that's passad'down from level to
Tevel 1in the chain of distribution. Second,
you increase the complexity of antitrust
Titigation. And in the process, which you
can easily understand because you're
involving a Tot more hogs at the trough--if
I can use a Kansas expression--in
prosecuting these claims anq in allocating

the harm among persons 1n that chain of
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distribution. And 1n the process of doing
that, you are protracting the 1itigation and
making 1t more cestly. Thirdly, the direct
purchasers do have the best incentive to
bring antitrust claims te vindicate the
antitrust laws as private Attorneys General.
Now, I heard the representative of the
0ffice of Attornéy General discount that
claim. But, I'11 tell you what, in
represent1n§ antitrust defendants in
1itigetion, I have never found direct
purchasers to be reluctant to bring
antitrust claims where they think that
they've been wronged by antitrust conduct.
And in fact, with the increased emphasis ‘In
in-house counsel shops in baiﬁg able to.
justify their existence as~-~1f they can--as
profit setters, Not just a cost, but a
profit setter for their cémpan1es. in-house
counsel are constantly Tooking for.
opportunities to bring claims just 1ike this
as direct purchasers in order to‘show that
they can actually add to the bottom T1ine of
their companies. 8o, I just don't buy 1t,

buy the notion that direct purchasers are
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reluctant somehow to enforce the antitrust -
laws. This bi111 1ncorp6rates all those
complexities. And then, 1t goes, one
“further. Becauss 1t does not indicate
whether or 1f so how an antitrust defendant
could defend itself against the indirect
purchaser claims by arguing the so called
pass on defense. That 1s, 1f you as an
indirect--as a direct purchassr or as a
wholesaler, for example, pass on all or part
of your overcharge fron pr{ce,f1x1ng schems,
for example, well, ware you even hermed
then? You've peen made whole by passing on
that overcharge to someone else further down
in the chain of distribution., Can an
antitrust defendant defend by asserting that
pass on defense? Under federal Taw, you
cannot. And thet's part of the reason why
out of fairness federal 1aw does not
racogh1za indirect purchaser claims. It's
not clear under this statute whether or not
that defense would be recognized. And that
craates a number of problems that 1've
desoribed in more detail in the written

testimony that I won't go into right now.
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But I'd be happy te answer questions about.
The f11p side of that--I’'m sorry, I don't
want to preempt you, did you have a
question? Oh, I'm sorry. I'm sorry. The
flip side of that is, 1t's not ¢clear to me
£hat consumers actually gain from this. The
reprosentative of the Office of thé Attorney
General satid, well, you know if you're not
violating the antitrust laws, you’ve got
nothing to fear from this. And therefore,
businesses shouldn't be concerned about this
bi11. But that's not exactly the case.
This will uitimately inevitabiy as Justice
White recognized in thosT1Tinots-Brick
decision and for a number of reasons
enumerated in my written testimony Tead to
an inevitable increased risk in dupiicative
11ability by anybody who 1s the subjeot of
an antitrust cliaim. It also creates a
certain coercive effect, let's face it, the
indirect purchaser part of it 1n particular
to settie those claims. That inevitably is
an additional cost of doing business 1n

Pennsylvania. And Tike any other cost of

doing business, a rational business {8 going
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to ultimately facter that into the price of
the goods that the consumers pay. So,
cohsumers pay more, what do they get out of
this bi11? The Attorney General can bring
parensspatriatiipiains on their behaif. The
Attorney Gensral doesn't have to prove that
anyons 1n particular was injured under
section 906 as long as they can come up with
a statistical method that a court i1s wiiling
to buy off on. And then, if the Attorney
Gensral wins a judgment or a settlement
under this bi111, then under 805A, they can
take thelr attdrneya fess and costs or the
attorneys fees and costs of any counsel that
they hire to bring these plaims off the top.
And then, simply donate the rest to a
charitable organization that i1s in good
standing with the Department of State
anytime that they feel that 1t's just too
difficult to identify people who are
actually harmed. In the words of the
statute any time they determine that it's
sconomically Jmpractical to identify people
who are actually harmed by the alleged
conduct. So at the end of the day, the
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lawyers make out good. -And as a Tawyer I
kind of 1ike the sound of that. But the
lawyers make out good.lit's not clear that
consumars actually benefit from this
statute. So that's my second point. I'T1
brush over the other twe points very
quickly, but I'm happy to anewer questions
on them. Tk ﬁ@ﬁqu.point is that this =«
a%&ﬁ&gﬂ@’*@” the representative of the -
Abtamis)*Benstal’s 0ffice testified to at
‘r&gth does enhance the authority and powers
ofusthe"Attorney General, the investigative h
poyers of the Attorney General. ‘But, it
&5§ﬁﬁwﬁﬁ¥3ﬁﬁﬁ§wﬁﬁgéiaé significant

aafbbuar iSvF Timitations on the exercise of

--------

tHAL power in that sense, I helieve,

although ¥ must confess, I haven't done a 50
state survey in anticipation of this
testimony. But, I bellevs that the
investigative provisions of this bi11 may be
out of step with the provisions that you
typically find in other state's laws, For
example, just to throw out one which 1s in
the testimony, 1t 1s often the case that an

Attorney General has to show--well, not has
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to show, but has to have reasonable cause to
belisve that an antitrust violation has '
occurred before initiating an investigation.
And that's important because that frames
then his authority to 1ssue compulsory
process for all these docuﬁents that Senator
Farnese pointed out are a typical byproduct
of these types of investigations. There
are--thera's simply npssimiiar sort “off
Todgmtd oh under this bi11. And once the
Attorney General decides to open &n
investigation for any reason, the bit1
provides the Attorney Generai with
significant flex1bi1ity-~-virtually»-virtual
discretion to seek documents iné1ud1ng very
sensitive documents that are from any person
who may have--who the Attorney General
beiieves may have information that may be
relevant to that investigation. In
addition, the bil1l exposes sensitive trade
secret proprietary, confidential, commercial
and priviieged information to disclosure.
There's nothing in the bil1l that
acknowlsdges the abllity or the right of a

target of a subpoena to assert any privilege
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v or to w1thh01d any trade ‘seocret information.
There's nothing in the bill that provides
any mechanism for challenging a subpoena as
being beyond the authority of the Attorney
General or as violating privilege or as
requiring disclosure of trade secrets or
whatnot. In fact, Section. 808 of the bil1
appears to contemplate that trade secirets
would be discfosed and may be disclosed by
the Attorney General in open court. That in
itself ra1sés potential takings issues that
may require compensation to the owner of the
trade secret if trade secret 1s destroyed by
disclosure in open court. There are a
couple of protections in the bi11, but
they're minotr. For ocertain confidential
information, I've described the 1imitations
on those protsctions in the written
testimony. My final point is the point that
one of the Seqators made with respect to the
elimination of the statute of 1imitations
with respect to actions brought on behalf of
the, CommonweaTth. And I have to teke off my
glasses to raad_this. The explanation for

this 1s that, as I understand it from the
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0ffice of the Attorney General, that time
doesn't run against the King. Which reminds
me of Mel Brooks' statements that it's good
to be the King, at least 1in Pennsylvania.
Because the King in federal law doesn't
enjoy that protection. The statute of
1imitations I believe does--correct me 1F
I'm wrong--but I believe the statute of
1imitations does apply under federal law
against the Dapartmeﬁt of Justice on federal
antitrust claims. This provision--and it
sounds 11ke you may have made some headway
on this one today and found some Tlexibility
in the Attorney General's O0ffice on this.
But this provision 1T Teft intact would
allow claims on behalf of the Commonwealth
to survive claims on--with respect to-the
same conduct under federal Taw. Clains
against any other entity or person in the
commonwealth. And to survive well beyond

any period of time that evidence may

continue to be available for a Tair trial of

these claims. So that in a nutshell--and I
apologize, 1 went on a 11ttle bit Jonger
¢han I had intended to.




-

© o ~N @ ;i W N

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25

_ 57

SENATOR GREENLEAF: That's okay. We
want you to have your say and Senator
EFarnsse I bsalleve has same questions.

SENATOR FARNESE: Very quickly and I
have to run somewhere slse. Two issues.
First--and I1'11 go backwards--the ambiguity
with the indirect purchaser language in the
statute in allowing the potential defenses
that are not available under the federal
1aw. Do you feel that with some additional
work on the statuts at this phase, that
could be remedied to be more oclear so that
1t mostly mirrors what is in the federal
Taw? And number two 18, the investigation
power of the Attornhey General. And I think'
;ome of your ooncérns were subjecting
businesses or manufacturers to coeroion or,
you know, increased use of ‘subpoenas to get
information. In Pennsylvania, we have'
something called a rule to file a complaint,
Which basically, you know, there is
sometimes there's discovery in anticipation
of 11tigastion. But at some point, 1f you're
the defendant, you can file a rule and

basically force the defendant--the moving
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party to file a complaint within a certain
time or 1t's--the olaim {e thrown out.
They're barred. Would not that apply here
to sort of protection? I mean, thosé
consumers, 1f you're going to be in state
court, would you not have that protection?
And why wouldn't you?

MR. DUPREE: We11, let me start with
the first question which was about the pass
on--~

SENATOR FARNESE: 1 have to roll, so
you have to--

MR. DUPREE: Okay, I'11 be very
brief. I have actually addressed or tried
to address the pass on issue in the written
testimony. I don't think, respectfully, the
b311 can be massaged to address that bescause
you end up with situations, for example,
whére gay a Pennsylvania distributor passes
along the fuii amount of the overcharge to a
consumer 1in another state. Well, then, what
happens there in terms of calculating
whether or not there's been any damage? How
do you account for that in determining

whether someone was harmed 1n Pennsylvania?
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And the amount of the overcharge. With
respect to the second issue, you're not
going to 11ke this answer, I'm just not
fami1iar enough with Pennsyivania Law to be
able to say. And I apo1dg1za for that. I
just don't Know enocugh about Pennsylvania
proeedure to be~-

SENATOR FARNESE: We do have a
procedure 1n Pennsylvania that allows a
defendant to baslcally start the clock
running. You file a rule to file a
comp1a1nt which 1s some of the protections
that are afforded under state Taw. So we
can look at that further, but 1f you want
to, since you dop't know about 1t's--

MR. DUPREE: I apologize for that.
But 1t does occur to me that the flip side
of that is, well, with respect to mccess to
information, ghe Attorney General's 0fflce
las already conceded that they do have somgs
abi11ties under some other state laws tol
pbtain access to informatioh. And then, 1in
addftion, in multi-state actions, of coures,
in my experience any way being on the other

side of those when the National Association
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of Attorneys General put together cases, I
know there's extensive 1nformation sharing
and basically they {end to go with-~it
seems~~-with the state Taw's, discovery under
the state laws that are %he most aggressive.
And .50, they simply go ahead and provide
that information to one another. So I'm not
convinced that that's a 11m1t1ngl1ssue.

SENATOR FARMNESE: Thank you, very
much. Thank you, Mr. Chairman.

MR. DUPREE: Thank you,

SENATOR GREENLEAF: W1th regard to
the 1ssue that Pennsylvania could bring
antitrust claims under the federal antitrust
statute which they do now.

MR. DUPREE: Yes, sir.

SENATOR GREENLEAF: But, therse's
some limitations, you would admit, to doing
that. For example, the subpoena power and
other i{ssues that are associated with'them.
hindering them to pursuinﬁ the claim fully.

MR. DUPREE: Well, I'm not sure I
fuliy agree with that position., I don't
think that there are any Timitations with

respect to, well, Tet me back up. That's
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too broad a statement, There are some
Timitations on bringing actions under
foderal law. If, in a very rare instance,
you had conduct and persons, ail of which
ocourred exclusively in Pennsyivania, then
you might have an antitrust claim that fell
outside the very brpad reach of the commerce
clauss, And that might fall out of--outside
of the fedara1lant1truat laws. I'm not surs
that that's a 1imitation. Because I didn't
hear that as being a problem in anything
that the Attorney Beneral's Office saild.
Secondly, the 1imitation ‘that we've
discussed at Tength here admittedly,
indirect purchaser claims. But there's a
reason for that 1imitation. And the
reasons, 1've already discussed with respect
to the I11inois-Brick case, The third ie
with respect to the issue that you ralss
with respect to obtaining 1nfurmat10n.‘ And,
you know, I guess the 1imitation there 1s
the same limitation that--on one tevel 1t's
the same Timitation Fhat any litigant faces
in any court case. You file a Tawsuit and

you seek discovery. Then, you Know, you
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develop Qo;r case. So, there is, I suppose,
same Timitation there. But then, there
are--as I said in response to Senator
Farneso's guestion, there are other avenues
of obtaining that information that aro
already avallable to the Attorney General.
Now, I wust confess, I don't know all of the
powers of the Attorney General. I suspect
from especially from hearing them speak ‘that
they are very bright and very creative and
would come up with numerous ways under their
existing authortity to obtain information and
that there are--from their testimeny, it's
very clear that at least they have some
statutory authority to ohta1n‘soma'of-the
information. I don't know 1f that answers
your question, but--

SENATOR GREENLEAF: Another aspect
of that question 1s that--and we can agree
that there 1s 48 other statés that have
antitrust state, antitrust legislation Taws.

HR: DUPREE: You know, I haven't
done a multi-state survey, that said, I mean
it sort of dependé upon how you look at some

of the states laws. I'm familiar with a
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couple of the states that--I'm not sure, I

think Wyoming has a lew that it's very

. rudimentary. And I'm not sure--1t's

definitely not a comprehensive state
antitrust Taw. I think South Carolina has

an antiquated trust Taw. X'm not sure 1f

 they've enacted something more current. So

for purposes of discussion, I1'm willing to
concede the point, but I'm not sure that
thet's entirely accurate.

SENATOR GREENLEAF: §ut at least the
vast majority of them.

MR. DUPREE: Yes, that's true.
That's true. i

SENATOR GREENLEAF: Okay and 1in
Kansas, the State of Kansas has antitrust
Taw?

MR. DUPREE: Yep, you bet, uh-huh,

SENATOR GREENLEAF: And 1in those,
the States of Kanses or some other states,
I'm sure you don't know the amspeots of avery
state statute. But maybe Kansas,‘thay have
a subpoena power?

MR. DUPREE: They do. It's Timited

to situations where the Attorney General has
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reason to believe that an antitrust |
violation has occurred. And then, once that
reason to believe has been established, then
there are--there's the opportunity to sesk
information that's relevant to the scope of
that investigation. I don't remember the
exact language.

SENATOR GREENLEAF: But they do have
the right to have ths subpoena power. |

MR. DUPREE: They have the right to
subpoena powsr. They also have pretty
significant protections to try to protect
the targets of that subpoena power.

SENATOR GREENLEAF: That gets to
another question, but before--well,
Tet's--okay, lot me asktyou this one then
we'11l go back to the oth;r one,

MR. DUPREE: Fair enough.

. SENATOR GREENLEAF: The protsotion,
is there, thers’'s a procedurse to suppress OF
quash a subpoena? Isn't that a norma’l
proceedings that you can bring to quash a
subposena?

MR. DUPREE: That's a good question
and I don't know the status of that under
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Pennsylvania Law and I apologize. I do Know
that one basis that i1s. often asserted for
gquashing an investigative subpoena is that
it exceeds the authority of ths Attorney
General to issue that subposna. .ﬂh@mﬁFﬁﬁTﬁﬁ

*ﬁm&ihumhdm“¢ag4&1ation 1s that there are no ™
ﬁﬁ%&mm$atﬂ6né“ﬁn'thé%‘author1ty. So, there's

virtually no basis for trying to quash a
subpoena. At least on that basis. And I'm
not oclear based on the way the statute is
worded whether there would be a basis for
quashing a subpoena that sought trade
gsecrets or privileged information. Because
it's very broad.1n terms of, I believe it's
00B B in terms of the Attorney General's
abi1ity to use trade secrets or other highly
oonfidential information.

SENATOR GREENLEAF: Well, in the
procedures to quash, you can raise those
i1ssues and set forth what your grounds are
for quashing 1t. And if thay've exceeded
their authority. Or they've done some other
actlivity or been vexatious in their pursuit
of their cause or numerous other things a

genius attorney such as yourself cou’ld come
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up with. Maybe you've even done that. Have
you ever tiled a petition to quash the
subposna? .

WR. DUPREE: You bset. You bet. And
I can tsll you it's very difficult to quash
investigative subpoenas.

SENATOR GREENLEAF: Have you been

" successful?

MR. DUPREE: Trying to think. I've
besn successful in 1imiting the scope, but I
don't recall a situat1oﬁ where I've
successTully outright quashed an
investigative subpoena.

SENATOR GREENLEAF: Well, that's an
extreme victory, I guess, or accomplishment
1 guéss to quash a subpoena,

MR. DUPREE: Well, it is. And IX
keeb in mind 1n thaose 1nstances apain the
Attorney General or the Fedsral Trade
Commission which also has civil and
investigative powsr, civil and investigative
demand power, they're--the scope of their
authority 1s 1imited by statute. In other
words, they have to establish a reason to

beiieve or théy have to f¥ind a reason to
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belisve that an antitrust violation has

ocourred. And so you actually--in taking

" the hypothetical that you've presented in

bringing a motion to quash a subpoena based
on exceeding one's asuthority, well, you have
to say what that authority is in the first
instance. Thero's nothing 1n this bi171 that
doés 80. S%ﬂ%&gﬁﬂibg Teft without even a
flgﬁﬁﬁgﬁﬁﬁhéthe garden of Eden, I'm afraid.
SENATOR GREENLEAF: Well, you could
argue that then opsns the door sven mare by
saying they're not authorized then too. -
MR. DUPREE: Well, but isn’'t it the
function--wouldn't 1t be bstter to provide
guidance to the Commonwealth Courts with
their very 1imited resources as Senator
Farnese pointed out to let them know what is
authofized here. I mean, 1t seems to me
that 1f I'm a Judge in a Commonwealth Court
and I get'this investigative subpoena and a
motion to quash an investigative subpoena,
well, if I don't find anything in the
Tegislation, I'm not going to want to deal
at Tength with it because my resources are

1imited anyway. And I'm sure not going fo

L
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want to parse a room full of doouments or
come up with some sort of in camera review
process to decide what's in and what's out.
So the natural inclination--and 1t's the
human response to that kind of a situation .
would be to simply let the thing go. In
other words, to have standardless or
assentially standardless subposna pﬁwar.

SENATOR GREENLEAF: I don't disagree
with you on that, I'm just questioning you
about the general principie of fit.

MR. DUPREE: S3ure.

SENATOR GREENLEAF: And, in fact, of
all parties hers, we do intend to follow up
after this hearing and to review all the
comments and then to reach out to the
parties to see what we ocan da to develop
issues that are valid concerns and to
address them through the Tegislation and
amendment process. (Inaudible YB:QO) things
1 suppose that could also 1imit the--going
back to the 1ssue about the Pennsylvania can
enforce their antitrust Taws under federal
antitrust statues, that the U.S. Attorney

would have--they would have the right to
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decide. not to. bring a case for a variety of
raasons. Such as, let's say 1t doesn't meet
their threshold as far as a breadth. And
they're looking--or all types of things that
they could determine not to bring it,
although there may a very valid quaatioﬁ or
case that the State Attorney Generai's
Office would 1ike to pursue because they
have a particular interest in this.

MR. DUPREE: And under those

circumstances, I bslieve the State Attorney
\\hg‘:“-l!‘ oi -“‘":'

@ﬁﬁﬁh'T Soutd simply bring 1ts own lawsult
upder the federal antitrust laws. ™

SENATOR GREENLEAF: Under the
federal-~

MR. DUPREE: Under the federal
antitrust Jaws.

SENATOR GREENLEAF: But then, they
have the sama problems they have before
about subpoenas and all the rest of the--

MR. DUPREBE: Once they file suit,
they've got all the other subpoena powers of
any other 11tigant.

SENATOR GREENLEAF: But the issue

was~

st
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MR. DUPREE: 1I'm, sorry.
SEMATOR GREENLEAF: I guess what I'm

asking 1s the faoct that there are times when

they may want to bring an action themse’lves

‘under their own statute that--and.the

Federal Attorney General opts out te do fit
and they would have some difficulty there.
Senator Vulakovich?

SENATOR VULAKOVICH: Thank you, Mr,

Chairman. In 71ine with the guestioning on a

subposha.

MR. DUPREE: Yes, sir.

SENATOR VULAKOVICH: I guess it's
k1né of broad, you're suggesting as far as
it's almost 1ike you ocouid subposna anybody.
Is it a question 1ike as far as whatever
Jegal terme would fit 1n here, 11ke a mere
suspicton? As opposed to a reasonable
suepicion that thers’'s something that may be
you know going wrong here? 1 mean, should
subpoena be more defined as to the quality
of why you suspect that they have something
thgt you should need--

MR. DUPREE: I believe so. I

believe that's the minimum--really, the
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. minimum protection that any of these

. investigative state statutes provides. And

pverything the protections then tend to be

: Tayered on top of that in my sxperience.

SENATOR VULAKOVICH: | And as far as
Kansas City, the State of Kaﬁsas goes with
their antitrust law, do you have an opinion
on that as far as, 1s that too far? Or?

MR. DUPREE: Well, I mean, Just 1ike
the Attorney General's Df-fice would 1ike to
have a Taw that favors it 1n Pennsylvania, I
guess when I defend cases on behalf of
antitrust defendants, I'd rather have one
less statute to defend under. But I think
that they’'ve done--1'd havs to give that
some thought. But you know, I don't
have--the statute was recently amended to
make 1t--to improve 1t. Under the statute
that existed--so0, I guess ths short answer
is that every one of these statutes has
i1ssues with them that we'd do well to take a
close look at. But, I know that the statute
was recently amended just this year to deal
with some issues under it. And it is

improved, It 1sn't perfect, but 1i's
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probably a 1ittle bit better in terms of
providing a more level playing field than
what this b1i1 would provide. I don't know
if that--that's probably not a very good
answer and I apoiogize.

SENATOR VULAKOVICH: Okay, thank
you.

MR. DUPREE: You bet.

SENATOR GREENLEAF: Thank you so
much for being here today and for your
information and we T1ook forward to working
with you in the future. Thank you.

MR. DUPREE: Thank you, I appreciate
the warm reception.

SENATOR GREENLEAF: The next witness
18 Charles Beckley, II, Board Counsel,

" pennsylvania Mapufacturers Association. I

don't want to curtail anybody's comments,
but we are supposed to be in session in 20
minutes. We'll stay, but bacéuse we do want
to hear what you have to s;y too. Do you
have written comments?

MR. BECKLEY: VYes, Tirst of all, my
name 1s Charilie Beckley. I'm a Tawyer with

Beckley and Madden here in Harrisburg and we
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aot as general counsel to the Pennsylvania
Manufacturers Association. I'm here today
to express PHA'8 oppos1t1on'to this bi111.

To scho comments of Mr. Dupree, we think
that this is, in effeot, a solution
searching for a problem. And I'm just going
to hit two points. And then, if you have
questions, I'11 try to address thosa. The
two points-~three points. The first point
i8; tﬁgyagﬁpnngymﬁenaral-has antitrusg:
phwers already under the parens patriae:
provision of the Hart Rodino Aci:, So, the
Attorney General can get {nvolved 1n
investigating mergers. The Attorney Generaly

can bring suits in Federal Court under the ™

Eﬁﬂﬂﬁﬁg antitrgg£ﬁ%ﬂ$§ The other two points

PHETATIUR S

I want to make i1s; I want to talk about this
subpoena powser. Because in our view,
that's--you have to understand from a
business's perspective, an antitrust suit is
a bet the conpany type l1itigation. It's
wiidly expensive. And it really can--1t can
mean the difference of staying in business
and going out of business. And so,

businesses take antitrust suits very
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seriously because of the cost of 1t. This
subpoena power that's sdt lip, R eUrVIEWS”
1g JUST 8 "HVY 1t Bh s R URBY AT
exefclse -0 f-+nvestrEat 1V " powsT 1h e
context of what~bEﬁ“ﬁ§“§T$$?$“§“$?§ﬁ?ﬁ3*w
expedition? Now, I want to address, Mr.
Senator Farnese's gquestion about
Pennsylvania procedure: Couldn't a business
ﬁho gots targeted use~-file a rule against
the Attorney General's Office to file a
comp1a1nt and get the case moving? Well,
the answer to that is no. And the reason
it's no 1s, in order for you to be abie to
rule someone to file a complaint, you have
to actually be in court. And the probiem
is, with this investigative subpoena power,
nobody's going to court yet. And so,
theﬁa's-no way to compel this case to get
off the dime. So that, the business that is
a target of the subpoena could be just the
subject of sort of endless requests for
documents. But it goes beyond request for
documents. Because witnesses ocan be
subpoenaed. So it's really full scale

di1scovery. I think Ur. Donahue referred to




75
1t as pre-complaint discovery. In the
rules, In the Pennsylvania rules, 1t might
be referred to.as discovery in aild of
pleading, But it's really general discovery
je allowed before any Tawsuit has been
filed, And that's a b1g_changa in the way
commercial 1itigation 1s practiced in the
Pennsylvania. And I don't th1nk it's a
positive change. And Senator Greenleaf, 1in
response to your questions about the motions
to quash and so forth, the bi111 does provide
that the subpoena process 1s pgoing to be
subiect to the Pennsylvania Rules of Civil
Procedure. Rule 234.4 1s the rule that
gives a defendant or someonse with whom--upon
whom a subpoena has been served the right to
ge into court and say, hey, this subpoena’s
too broad. 1It's request?ng material that fa
privileged. It eithsr needs to be gquashed
or there needs to be a protective order or
something 1ike that. The problem here is
that what court am I going to go to? Okay,
because the ruies contemplate thet wheﬁ a
subpoena 1s 1ssued, 1t's because there's

already an aotion pending. So consequently,
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thers's a court in which the action is.
There's a docket number. I know where to go
with my subpoena to try to get the court to
gay don't issue it. Hers, the act provides
or the bi11 provides that the Commonweal th
Court would have original jurisdiction of
these métters. So, I guess that means ¥
I'm, you know, in Chambersburg or Lancaster
or someplace 1n, you know, in the north
gentral part of the state, Scranton, now I
have to go to Harrisburg or I have to go to
Philadelphia or to Pittsburgh to go to an
original jurisdiction Comﬁonwea1th Court .
proceeding to get my subposna heard. The
other problem is, in a motian to quash
context, 1s when you have an action pending,
you have a context. You have a context for
what the subpoena can ask for. Generally,
in 1itigation, you can't ask for something
that faen't related to the issues that have
been 1aid out in the complaint. And as
the--Mr. Dupree said, there's no context in
+his statute for the Attornsey General's
investigetive power. There appear to be no

1imits to 1t. So, I can tell you from




o o N @ G W N

77
experience, 1f I wars a Commonwealth Court
Judge or a Common Pleas Judge sitting there
looking at this statute, I'm sitting thers,
saying, well, the statute gilves the Aftorney
General pretty broad investigative powers,
so I'm going to allow this material to be
produced. So, I think there is no effective
Jdmitsson that {nvestigative powers And
there's nothing in there that would cause a
court to--really to quash a subpoena under
maybe the most outlandish--exgept under
maybe the most outlandish circumstances.

So, that's a huge concern to the business

. community, to our members. Another cohcern

i1s the risk of 1noons1steﬁt enforcenent . auds
yolg, heard Mr. Donahue testify, this bill W
wbliTd change federal 1aW. So that means
that 1f I'n & mapufacturer of & product
that's sold In Pennsylvania, under federal
Taw 1t‘s not gpper sée violation if I teli a
retaiier what that product has to be sold .
for. Under state law, now 1t would be. So
what 18 the law in Pennsylvania? What am I
to do as a manufacturer of a product to be

sold . in Pennsylvania? The same is true for




© ® =~ @ ;m b W M

10
1
12
13
14

16
17
18
19
20
21

23
24
25

78

¥he 1ndirect purchaser change. That's a

twhange from federal Jaw, The Supreme Court

has said, no, we're not going to allow that
in the ITlinois-Brick case, Now, the Tlaw
wou'ld Be different 1n Pennsylvania. Again,
this 1s not--the business community does not
1ike uncertainty or ‘nconsistency in the
snforcement of stats and federal Taw. And
that's what this 18 going to lead fo. I'm
going to make one more point before I pause.
And that 1s fthis, 1s the Commonwealth Court
the right court to have jurisdiction of
these matters? These are complex commercial
oaées. it seeme to me that that 1s not the
mission or function of the Commonwealth
Court to hear caeses 11ke this. Even the
commerciel cases that are brouqht against
the Commonwealth, breach of contract cases
and the 11ke, .by and large go to the Board
of Claims first. These cases in--at the
federal level are heard in courts of general
jurisdiction, the district courts. There's
really--1if there's going to be jurisdiction
for this kind of thing, 1in our -judgment,

there's no reason why 1t can't be 1in the
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Common Pleas Court which is often more
convenient to the Titigant and bears
directly on the cost of the Titigation to
the 1itigant, Again, to repeat, in our
view, given the paripnsipatiriae powers, givan
the risks inherent and the investigatory
powers being conveyed here, this is just not
good for business. You don't hear anybody
in the business community clambering for fit.
And we're certainly opposed to it. And 1’11
stop now and try.to address any questions
you might have.

SENATOR GREENLEAF: Well, thank you
for summarizing your comments, and we'd Tike
to have your written comments as well,

MR. BECKLEY: My undetstand1ng is
they've been turned 1in.

SENATOR GREENLEAF: So we'11 have
those of record, the full comments. And
also, we should Took forward to discussing
thoee 1ssues. I think there's support for-
the bi11 that we pointed out, but that's not”
how we'ra going to proceed. We're going to
proceed with taking everyone's coONoerns to¥

heart and serious consideration. And then,
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if you have some proposals that you can put
in writing or written--I mean, you do have
1t 1n your testimony, if there's anything
else that you want to 5r1ng forward and we
can see 1f we can come up with some
consensus on those issues that woufd address
some of your concerns and still be an
effective bi11. So thank you for being here
today. Is there any questions? No, thank
you, very much. Last witness is Samuel
Marshall, President of Pennsylvania
Insurance Federation. Mr. Marshall, thank
you for being here,

MR. MARSHALL: I'11 be even briefer,
Sam Marshall with the Insurance Federation.
And what-we want 1s a carve ou” because we
are a1read§ gsubject to the standards in this
bi11 under the Unfair Insurance Practices
Act and the Insurance Holding Company Law.
And T appreciate the Attorney General
mentioned that they seem to think that
Seotion 910 of the bi11 gives us that. It
doesn't. Tﬁe batter Tanguage would be going
back 23 years to a bi11 that Senator

Greenleaf had sponsored that had a specific
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exemption for the busineés of insurance.
our concern is that we not be subject to two
different regulators applying identical but
two different statutes. Thank you.

MR. GREENLEAF: Thank you, 8o much,
for being hsre today and for considering our
time constraints. 1fhank you, very much.

And also, we have the Pittsburgh Business
Group on Health has submitted written
testimony that will be made part of the
record. And the NFIB has submitted
testimony, written testimony which will be
part of these proceedings. Thank you all
for being here today. Thank you to all the
witnesses for your time and we Took forward
to working with you in the future. The
comnittee is 1n recess.

(WHEREUPON, the procesdings

concluded.)
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COMMONWEALTH OF PENNSYLVANIA

I, Elizabeth V Kedrick, Notary Public, 1n and for
the County of Wayne, Commonwealth of Pennsylvania, do
hereby certify:

That an online videco was transcribed by me into
typewriting, and I hereby certify the foregoing
testimony 1s a full, true and correct transcription of
the audio recording.

I further certify that I am netther counsel for
nor related to any party to said action, nor in anyway
interested 1n the outcome thereof. '

IN WITNESS WHEREOF, I have hersunto subscribed my
name and affixed my 3531 this day of
, 2018.

nnnnnnnnnnnnnnnnnnnnnnnnnn

Elizabeth V Kedrick,

Notary Pubiiec, .
Commonwealth of Pennsylvania,
Honesdale Borough, Wayne County
My commission expires 11/14/18

(The foregoing certificate of this transcript does not
apply to any reproduction of the same by any means
unless under the direct control and/or supervision of
the certifying reporter.)
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Differences with Comparable Statutory Toxt ~ Additions are Underlined,
Changes are notated in a footnote and [Bracleted], Subiractions are maried
with Strikethrough and [Bracketed]

73 P.S. §§201-1 - 201-9.2

PENNSYLVANIA UNFAIR TRADE PRACTICES
AND CONSUMER PROTECTION LAW

§201-1. Short tifle

This act shall bo known and may be cited as the "Unfair Trade Practices and
Consumer Protection Law."

§201-2, Definitions (Compared to Proposed 37 Pa. Code § 311.2)
As used in this act.

The following words and terms, when used in {his chapler, haye the following
meanings, unless the context clearly indicates otherwise:

L Act—Unfair Trade Practices and Consumer Protection Law (73
P.S. §§ 201-1-201-9.3).
2,

Advertising—dAs used in Section 311.2(24), means any marketing
unication which conve im ion of a purported fact whether egs
implied, omitted or ofherwige concealed, which has a capacity or tendency to deceive

or mislead sny person or person in interest,

3. cle of trade or commerce—any services any pr
tangible oy intangible, reel, personat ot mixed, and any other article,

commodity, or thing of value wherever situate.

4. As g result of —Cause-in-fact or but-for theory of causation,
excluding any requirernent under any reliance theory under common law fraud.

3. Ascertainable Ipss—Any logs which {s quantifiable but not
speculative,

0. . Communication—Every mannet or means of disclosure, transfer or
exchange, and every disclosure, transfer or exchange of ideas or information, whether

doc or electronically. or whether face to by telephone, mai

petsonal delivery, electronic trangmission or ofherwise.

7. Deceptive condict—A method, act or practice which has a capacity

or tandency to deceive.




8. Documentary material—means the original or a copy of any book,
record, report, memorandum, paper, communication, tabulation, map, chart,
photograph, mechanical transcription or other tangible document or recording,
wherever situate,

9 Fraudulent conduct—means unfair conduct or any gther
conduct which has e tendency or capacity to defraud,

10. Internet service provider—means e person who furnishes a servico
that enables users to access content, information, electronic mail or other services
offered over the Intemnet, and access to proprietary content, information and other
services as past of e package of services offered to consumers.

11 Market structyre—Of or relating to the interrelationship of sellers
ers st all levels of distribution of an article or e inclhidin

"but not limited to, manufacturers, suppliers, distributorg, wholesalers, reteilers and
end users.

12, Marketing communication—Any communication which includes
V) moting, selling or distriboting of an article of trade or commerco

13, Moneys or property, real or personal—means something of value
including. but not limited to, restitotion, disgorgemont, atforneys' fees ert fe

investipation and litigation costs, and court costs.

14 Person—means natural persons, cotporations, trosts,
partnerships, incorporated or unincorporated associations, and any other
logal entities. :

15, Parson in interest—means a person, the Commonweelth, a
Commonyealth agency, municipal suthority or political subdivision whose right,

claim. title or legal share in something was affected by conduct enjoined under the
act.

16. Rebate—Partlal refund of the cost of an axticle of trade or
commerce to incentivize the sale of that article of trade or commerce,
17. Representing—As uged in Section 3 11.2(24). means any

communication which conveys an impregsion of a purported fact whether
implied. omitted or otherwise concealed, which has a capacity ot

tendency to decalye or mislead any person or person. in interest,
18, 'nle—means a transaction that includes & b
engaging in any other gimilar activity inyolying any article of trade or
commerce. : .
19, Tc;n ble document or recording—The ori or any copy of
ignated documents, inc| but not limited to, writings, drawi

charts, photopraphs, alectronicall d data and other compilath f




20. Tyade and commerce—mean the advertising, offering for sale, sale
ot distribution, which are classes of transactions without regard to any further
Jimitation or specification as to & person, of any gervices and any property, tangible
or intangible, real, personal or mixed, and any other article, commodity, or thing of
value wherover situate, and includes any trade or commerce directly or indirectly
affecting fhe people of this Commonwealth, including any transection proposed,
initiated or en b 1 regardless of privity within the market structure.

21 Transaction—Exch or oL O article of trtade o
COIMMErce.

v 22 Unfair conduct—A method, act or practice, without necessarily
haying been previously considered unlawful, which violates public pelicy as
established by any statute, the common law or otherwise within st least the penumbra
of any common law, gtatutory or other established concept of unfairness; which is
unscrupulous, oppressive or unconscionable; ot which causes substantial injury to a

23, a t trade praciice eans any one or more of the
following:

(Y] contr ati congpiracy betwee, re
versons at different fevels of market strustuye to fix minimur prices
for any ayrticle of {rade or commerce at one or Moze Ievels of market
strycture;

() A _coniract, combination or conspiracy betweep two or more
persons af the same level of market structure to fix or otherwise
stabili ic article of trade or commetce;

(i) A_contract, combination or conspiracy beiweon two or more
porgons at the same Jevel of market structure to allocate marketing
territogjes. to reduce output of any arficle of {rade or commerce or

allocate customers t any article of trade or commerce
been or will be marketed:

(iv) A coniract, combination or conspiracy between two _or more
persons to condition orto have the offect of conditioning the sale of
one article of trade or commerce upon the purchese of another

jcle o I COMMErce;

(v) A _coptract, combination ot conspiracy between two Or more
ere the sale of en article of trade or commerce is
o seller's purchage of any oth clo of trade

comm: uced or porformed by the buyer;

S e

(vi) A contract, combination or conspiracy between two or more
persons at the same or different level of market structure to perguade
or to coeroe suppliers or customers to refuse to_deal with another

person:




(vi) Actual monopolization, in which a petson acquires of retains actual
monopaly power through competitively upnreasonable practices;

(viil) Attempted monopolization, in whioh a person not in posses
c opoly power osofully enpages in compefitiv ely

nable practices that te a dangerous_probability o
monopoly powet being achieved;

(ix) Joint monopolization, jn which two or mors porsons conspire to
jointly retein or goquire mo owe! ere actual monopol
ig achieved competitivel onable practices;

and

(®) Incipient conspiracies to menopolizo, in which two or more persons
pot yet in possesgion of monopoly power, oouspire to seize
monopoly contro] of a marlcet but whera monopoly power bag not

yet actually been achieved.

24. Unfair methods of competition and unfair or decepfive acis or practices—
mean any one or more of the following:

(xi) Passing off goods or services as those of another;

(xi) Ceusing likelthood of confusion or of misunderstanding as to the
source, sponsorship, approval or certifivation of goods or services;

(xifi) Causing likelihood of confusion or of misunderstanding as to
affiliation, connection or association with, or certification by,
another;

(iv) Using deceptive reprosentations ot dosignstions of geogtaphic
origin in connection with goods or services;

()  Representing that goods or services have sponsorship, approval,
characteristics, ingredients, uses, benefits or quantities that they
do not have ot that a person has a sponsorship, approval, status,
affiliation, ot connection that he does not have;

(vl) Representing that goods are original or new if they ate
deteriorated, altered, rteconditioned, tecleimed, wused or
secondhand;

(vii) Representing that goods or servioes are of a particular standard,
quality or grade, or that goods are of 2 particuler stylo or model,
if they are of another;

(viil) Dispasaging the goods, servicos or business of another by false
ot misleading representation of faoct;

(ix) Advortising goods or services with intent not to sell them as




®

(xi)

(i)

(xiv)

(o)

advertised;

Advertising goods or services with intent not to supply
reasonably expeotable public demand, unless the advertisement
discloses a limitation of quentity;

Making false or misleading statemonts of fact concetning the
reasons for, existence of, or amounts of price reductions;

Promising or offering prior to time of sale to pay, credit or
allow to any buyer, any compensation or reward for the
procurement of a contract for purchase of gooda or services
with another of others, or for the roferral of the name or names
of another or others for the purpose of attompting to procure ot
procuring such a contract of purchase with such other person
ot persons when such payment, credit, componsation or reward
is contingent upon the ocourrence of an event subsequent to the
time of the signing of a contract to purchese;

Promoting or engaging in any plan by which goods or services
are sold to a person for a consideration and upon the further
constderation that the purchaser secure or attempt to seoure one
or more persons likewise to join the sald plan; each putchaser to
be given the right to seoure money, goods or servicos depending
upon the mumber of persons joining the plan. In addition,
promoting or engaging in any plan, commonly known as ot
similar to the so-called"Chain-Letter Plan" or “Pyramid Club,"
The terms "Chain-Letter Plan" or "Pymmid Club" mean any
scheme for the disposal or distribution of property, services or
enything of valuo wheroby a participant pays valusble
consideration, in whole or in pact, for an opportunity to receive
compensation for introdueing or aitempting to introduce one or
more edditional persons to participate in the schems or for tho
opportunity fo recoive compensation when a person introduced by
the participant introduces & new participant. As used in this
subclause the torm "consideration® meens an investment of cash
or the purchase of goods, other property, training or services, but
does not inolude payments made for salos demonstration
equipment and materials for use in meking sales and not for resalo
furnished et no profit to any person in the program or to tho
company or cosporation, nor does the term apply to & minimal
initial payment of twenty-five dollers ($25) or less;

Failing to comply with the terms of any wrilten guarantse or
wartanty given to the buyer at, prior to or after a contract for the
purchaso of goods or services is made;

Knowingly misrepresenting that services, replacements or repairs
are noeded if they are not needed; .



(xvi)

(xvii)

Mzking repairs, improvemonts or replacements on tangible, real
or personal property, of a nature or quality infetior to or bolow the
standard of that agreed to in writing;

Making solicitations for seles of goods or services over the
telephone without first olearly, affirmatively and exprossly
stating:

(A) the identity of tho selles;
(B) thatthe purpose of the call is to sell goods ox services;

(C) the naiure of the goods or services; and

(D) thatno purchase or payment is necessary to be abls to win
a prize or participate in e prize promotion if a prize
promaotion is offered, This disclosure must be made before
or in conjunction with the desoription of the prize to the
person called. If requested by that person, the telemarketor
must disclose the no-purchase/no-payment entty method
for the prize promotion;

(xviii) Using a contract, form or any other document related fo e

(xix)

()

consumer fransaction which contains a confessed judgment
clange that waives the consumer's right to assert a logal defense
to an action;

Soliciting any order for the sale of goods to be ordered by the
buyer through the mails or by telsphone unless, at the time of the
sollcitation, the seller has a reasonable basis to expect that it will
bo able to ship any ordered merohandise to the buyer:

(A)  within that time cleary and conspicuously stated in any
such solicitation; or

(B) if no time is clearly and conspicuously stated, within
thirty days after receipt of & properly completed order
from the buyer, provided, however, where, at the time the
merchandise is ordered, the buyer applies to the seller for
credit to pay for the merchandise in whole or in part, the
geller shafl have fifty days, rather than thirly days, to
perform the actions requited by this subclause;

Failing to inform the purchaser of & new motor vehiolo
offered for sale at retail by a motor vehicle dealer of the
following:

(A) thatany rustproofing of the new motor vehiole offered by
the motor vehicle dealer is optional;

(B) that the new motor vehicle has boen rustproofed by the




manufacturer and the nature and extent, if any, of the
manufacturer's warranty whioh is applicable to thet
rustproofing;

The requirements of this subclause shall not be applicable and &
motor vehicle dealer shall have no duty to inform if the motor
vehicle dealer rustproofed & new motor vehicle before offering
it for sale to that purchaser, provided that tho dealer shall inform
the purchaser whenever dealer rustproofing has an effect on any
manufacturer's warranty applicable to tho vehicle, This
subolanse shall not apply to any new motor vehiclo which has
beon rustproofed by a motor vehiclo dealer prior to the effective
date of this subclauso,

(1) Unfeir market trade practices;

(v) Unfair conduct;
(w) Deceptive conduct; and

(xxi) Engaging in any other fraudwulent or deceptivo conduct which
creates a likelihood of confusion or of misunderstanding.

§201-3. Unlawful acts or practices: exclusions (Compared to Proposed 37 Pa.
Code § 311.3)

Unfair mothods of competition and unfair or deceptive acts or practices in the con

anyiradeorcommorca[ deiaEeE=Ey R e BT -throus B A e B e S

duct of

2-oEthis-not-and-resiatHoRs-promigaied-aneer-s66tHoi-I-1-0rthais-ac arehembYdeclaIed
unlawful, The provisions of this act shail not apply to any owner, agent or employee of any
radio or television station, or to any owner, publisher, printer, agent or employee of a
newspapor or other publication, periodical or circulat, who, in good faith and without
knowledge of the falsity ar deceptive character thereof, publishes, causes to be published
or takes part in the publication of such advertisement,

§2013.1,  Regulations

The Attorney Genetal may adopt, after public hearing, such rules and regulations as mey

be necessary for the enforcement and administration of this act, Such rules and regulations

when promulgated pursuant to the act of July 31, 1968 (P.L. 765, No. 240), known as tho
. "Commonwealth Dooument Law," shall have the foroe and effect of law.

§2014. Restraining prohibited acts (Compared to Proposed 37 Pa. Code §
311.4)

Whenever the Attornsy Goneral or a District Attorney has reason to believe that any
person is using or is about to use any method, act ot practice deolared by [section 3 of this




act]' to be unlawful, and that proceedings would be in the public intercst, he may bring an
action in the name of the Commonwealth against such person to restrain by temporary or
permanent injunction the uss of such method, act or practice. The payment of a tebate by
any person to & person in interest does not act as & bar to the imposition ofa
temporsary of permanent injunction or the award of any form of monetary telief under
this chapter.

§201-4.1. Payment of costs and restitution !Co;npared to Proposed 37 Pa. Code
8 311.5)

Whenever any court issues a permanent injunction to restrain and prevent violations of this
act as suthorized in [section 4 above)?, the coutt may in its disoretion direct that the
defendant or defendants restors to any person in interest axy moneys or property, real or
personal, which may have been acquired by means of auy violation of this act, under terms
and conditions 1o be eatablished by tho coust.

§201-5. rance of voluntary compliance (Compared to Proposed 37 Pa.
Codo § 311.6) _ : ' :

In the administration of this act, the Attornsy General may accept an assurance of voluntary
complience with respect to any method, act or practice dcomed to be violative of the act
from any porsor who has engaged or was about to engage in such method, act or practice,
[Such]® assurance may include & stipulation for voluntary payment by the alleged violator
providing for the restifution by the ulleged violator to consumers, of money, ptoperty or
other things received from them in connection with a violation of this act. Any [sueh]
assurance shall be in writing and be filed with the court. [Such]* assurance of voluntary
compliance shall not be considered an admission of viclation for any purpose, Mattors thus
closed may at any time be reopened by the Attomey General for further proceedings in the
public interest [pursuant to section 4]°. :

§201-6. Deleted by amendment. 1976. Noy. 24 P.L. 1166. NO. 260, 81, imd.
effective

§201-7. Clontracts: effect of rescizsio

(@)  Where goods or services having a sale price of twenty-five dollars ($25) or moro
are sold or contracted to be sold to a buyer, as a result of, or in connection with, a contact

1§311.3 (relating to unlawful acts or practices; exclusions)
2 § 311.4 (relating to restraining prohibited acts)

3 This

4 This

5 under § 311.4 (relating to restraining prohibited acts)




with or call on the buyer ot resident at his residence either in person or by telephone, that
consumer may avoid the contract or sale by notifying, in writing, the seller within three
full business days following the day on which. the contract or sale was made and by
returning or holding available for retumn to the seller, in its original condition, any
merchandigo recoived under the contract or sale, Such notice of resoisslon shall be effective
upon depositing the samo in the United States mall or upon other pervice which gives the
seller notice of rescigsion.

(b)  Atthe time of tho sale or coniract the buyer shall be provided with:

(1) A fully completed receipt or copy of any contract pertaining to such sale,
which is in the same language (Spanish, English, otc.} as thet principally
used in the oral sales presentation, and also in English, and which shows the
date of tho transaction and contains the name and address of the seller, and
in immediato proximity to the space reserved in the contract for the signature
of the buyer or on thefront page of the receipt if a contract is not used and in
bold facs type of a minimum size of ten points, & statement in substantielly
the following form:

"You, tho buyer, mey cancel thig iransaction et any time prior to midnight
of the third business day after the date of this transaction. Seo the aftached
notice of canceilation form for an explanation of this right."

@) A completed form in duplioate, captioned "Notice of Canceliation,”
which shali be attached to the contract or receipt and easily ~ detachable,

and which shall contain in ten-point bold face type the following
information and statements in the same language (Spanish,  English,
eto,) as thet uaed in the contract:
Notice of Cancellation
(Buter Date of Transaction)

You may cancel this transaction, without any penalty or obligation, within three
business days from the above dato.

T¥'you cancel, any property traded in, any payments made by you underthe contract
ot sale, and eny negotiable instrument executed by you will be retumed within ten
business days following receipt by tho seller of your cancellation notice, and any
gecurity interest arising out of the transaction wiil be canceled.

If you cancel, you must make availeblo to the seller at your residence in
substantially as good condition as when received, any goods delivered to you under
this contract or sale; or you may, if you wish, comply with the instructions of the
gellor regarding the return shipment of the goods at the seller's expense and risk.

If you do make the goods availeble to the seller and the seller does not pick them
up within twenty days of the date of your notice of cancellation, you may retain or
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dispose of the goods yrithout any further obligation. I you fail to maks the goods
available to the seller, or if you agree to retumn the goods to the seller and fail to do
so, then you remain liable for performance of all obligations under tho contract,

To cancel this transaction, mail or doliver 2 signed and datcd copy of thia
cancellation nofice or uny ofhet written notice, or send a telegram, to (namo of
seller), at (address of seller's place of business) not later than midnight of (date).

I hereby cancel this transaction.

{Dato)

Buyer's Signature

Before fumnishing copies of the "Notice of Cancellation" to the buyer, both copies
shall be completed by entering the name _of the soller, the address of the ssller's
place of business, the date of the transaction, and the date, not carlier then the third
business day following the date of the transaction, by which the buyer may give
notice of cancellation.

Bach buyer chall be informed at the time he signs the contract or purchases the
goods or services, of his right to cancel.

The cancellation period provided for in this section shall not begin to run until buyer
has been informed of his right to cancel and has been provided with capios of the
"Notice of Cancoliation.”

Seilex shall not misrepresent in any manner the buyer's right to cancel.

Any valid notico of cancellation by a buyer shall be honored and within ten buginess
days after the receipt of such notico, sellers shall (i) refund all payments mado under
the contract or sale; (ii) retumn any goods or property traded in, in substantially as
good condition as when received by the seller; (iif) cancel and retum any negotiable
instrument executed by the buyer in connection with the coniract or sale and take
any action nocessary or appropriats {o terminate promptly any seourity interest
created in the transaction,

No note or othor evidence of indebtedness shall be negotiated, transferred, sold or
assigned by the scller to o finance company or other third party prior to midnight of
the fifth business day following the day the contract was signed or the goods or '
services were purchased,

Seller, shall, within ton business dsys of receipt of the buyer's notice of cancellation,
notify him whether tho seller intends to repossess or to abandon any shipped or
delivered good, If seller olects to repossess, he must so within twenty days of the
date of buyer's notice of cancellation or forfeit all rights to the delivered goods.




Gn Rights afforded under this section may be waived only through the execution
of an emergenoy authorization form:

()  where goods or services have a sale price of twenty-five dollara ($25)
ormore;

()  aro contracted o be sold to a buyer es & result of, or in connection
with, a contact made by the buyer to the seller; and

(iii)  the goods or services contracted for arc needed to remedy & bona
fide emergency on the buyer's residential real property. Nothing in
this subseotion shall prohibit a seller contnoted by a buyer as a result
of a bona fide emergency from taking any immediate preliminary
steps necessary to remedy a olear and immediato danger that mey
oause death ot serlous bodily injury io the buyer, the seller or other
porsons without heving to obtaln the emergency euthorization form,

(2)  To obtain a waiver undor this section, the seller must fumish the buyet with
an emergenocy work authorlzation form, as well as a written cstimate of the
goods or the performance of services. This authorization will allow the sefler
to immediately proceed with the delivery of the goods or the performancs of
the services necessary to remedy the bona fide emergency.

(3)  The emergency work euthorization form provided for in this section shall
be:

) on a proprinted card at least four inches by six inches in size; and

(i)  tho writing fhereon must be in at least ten-point bold face type in the
following form:

Emergency Work Authorization
(Enter dute of Transaction)

Yo, the buyer, having initiated the contract for the goods and services of (enter the
name of the seller), the seller, for the remediation of & bona fide emergency hereby
anthorize the seller to immediately proceed with the delivery of goods or the
performance of services necessary to remedy tho boua fide emergency, By providing
the gellor with this authorization, you agres to make full payment for the goods or
gervices provided. You agree not to exercise the rights afforded you by the Unfair
Trade Practices and Consumer Protection Law to cancel the contract within threo
business days from the above date.

You, the buyer, attest that the attached estimate isan accurate description of the goods




and services which will be provided by the sellex for the corvection of the bona fide
omergency:

(date)

(Buyer's signature)

(1-2) Prior to tho buyer signing the emergency authorization form, tho seller shall provide

)
)

tho buyer with a written estimate of the total cost of the goods or services, including
any fee for the service call, The estimate shall be p i i

the goods or the performance of the services nocessary to remedy & bone fide
emergency. If the cost of the goods or services actually provided oxceeds the
estimats provided, the sellor must obtain further written authorization from the buyer
to perform the additional work ot service. Nothing in this subsection shall be
construed to prohibit the seller from charging the buyer a fee for a service call for
the purpose of determining the ceuse of and the approptiate remedy of the bona fido
emergenoy, regardless of whether further goods or services are provided. The seller
shall immediately disclose to the buyer whether & service call foe ghall be charged
upon initiation by the buyer of a confract for goods or services for the temediation
of a bona fido omorgency. Tho seller may also charge u fee for immediate
prefiminary steps without having to obtain a written emergency authorization

As used in this section, merchandise shall not be construed to mean real property.

The provisiona of this section shall not apply to the sale or contraot for the sale of
goods or setvices having a sale price of less than twenty-five dollars (§25).

(1.1) This section shall not apply, howevet, to the sale of precious metels, bonds or foreign

(m)

(@)

(0)

currency when the value of the items can fluctuato daily.

A "Notice of Cancellation" which contains the form and content required by ruls or
regulation of the Federal Trade Commission shall be deemed to be in compliance
with the requirements of this section,

As used in this section, "bona fids emergency" means any condition existing on the
buyer's residential real property which renders, or has the capability to render, the
residential resl property uninhabitable. The term inchudes, but shall not be limited
10, oonditions significantly affecting the heating system, electrical system,
plumbing system, ventilation system, roof or outer walls of the residential real
property.

As used in this seotion, "immediate preliminary stops" means only those stops




necessary to climinate a clear and immediato danger that may cause death or
serious bodily injury to the buyer, the seller or other persons. The term inoludes,
but shall not be limited to, termination of the cerrying of gas, oil or oil product,
sewage or water through an underground pipe or the catrying of electric or
communication service through an underground conductor, pipe or struoture. The
term shall not bo construed as including any other steps necessary to repair and
remedy the bona fido emergency.

§201-8 Civil penalties (Compared to 37 Pa. Code § 311.7)

(®

(b

Any person who violates the tetrms of an injunction issued under [scction 4 of this
act]® or any of the terms of en assurance of voluntary complisnce duly filed in
court under [seotion 5 of this act]” shall forfeit and pey to the Commonwealth &
civil penalty of not more than [five-thousand-dellazs] ($5,000) for each violation.
For the purposes of this scotion the court issuing an injunction or in which an
asgurance of voluntary compliance is filed shall retain jurisdiction, and the cauge
[shall]® be continued; and, in [such]® cases, the Attornoy General, or the
appropriate District Attorney, ecting in the name of the Commonwealth [ef
Pepneylvania), may petition for recovery of oivil pepalties and any other equitable
relief deamed needed or proper.

Tn any action brought under [section 4 of this act]', if the court finds that e person,
firm or corporation is willfully using or has willfully used & method, act or practice
deolared unlawful by [section 3 of this acf}!, the Aftorney General or the
appropriate District Attorney, acting in the pame of the Commonwealth [ef
Pennsylvania], may recover, on behalf of ths Commonwealth [efPepnsylvasia), &
civil penalty of not exceeding [ene-thousand-dellass] ($1000) per violation, which
civil penalty shall be in eddition to other rclief whioh may be granted under
[sections 4 and 4.1 of this act]'2, Where the victim of the wiliful use of a method,
act ot practice declared unlawful by [section 3 of this aot]"® is [sixty]'! years of age
or older, the oivil penalty shall not excecd [three-theusand-dolass] ($3000). per
violation, which penalty [shall]'* be in addition to other relief which mey be grented

§ § 311.4 (relating to restraining prohibited scts)
7§ 311.6 (rolating to assurances of voluntary
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under {sections 2 and 4.1 of this act]'®, A payment of a rebate to & victim of the
willfal use of a method, act or practice declared unlawful by § 311.3 does not
bar an award of a civil penaity.

§201-9 Forfeiture of franchise or right to do business; appointment
receiver (Compared to 37 Pa. Code § 311.8) -

Upon petition by the Attomey General, the court having jurisdiction, may, in its discretion,
order the dissolutlon, suspension or forfeitute of the franchise or right to do business of any
person, firm or corporation. which violates the terms of an injunction issued under [section
4 of this act]"”. In addition, the court may appointa receiver of the assets of the company.

§201-9.1. Powers of receiver

When a recelver is appointed by the coutt pursuant to this act, he shall have the power to
sue for, collect, receive and take into his possession ell the goods and chattels, tights and
credits, moneys, and cffects, lands and tenements, books, records, documents, papers,
choses in actlon, bills, notes and property of every description of the person or persons for
whom the receiver is appointed, received by means of any practice declared to be iilogal
and prohibited by this act, including property with which such property has been mingled
if it cannot bo jdentified in kind because of such commingling, and to sell, convey, and
assign tho same and hold and disposs of the proceeds thereof undor the direction of the
court, Any person who hes suffered damages as & result of the use or employment of eny
unlawful practices and submits proof o the satisfaction of the court that ho has in fact been
damaged, my participate with general oreditors in the distribution of assets to the extent he
has sustained provable losses. The court shall have jurisdiction of all questions arising in
such proceedings and may make such orders and judgments therein as may be required.

§201-9.2.  Private actions (Compsred fo 37 Pa. Code 3119
{8)  Any person who purchases or leascs goods or services primarily for personal,

family or household purposes and thereby suffers eny ascertainable loss of money
or property, real or person, as a rosult of the use or employment by any person of &

16 thig Chapter
17 yunder § 311.4 {relating to restraining prohibited acts)




mothod, act or practice declared unlawful by [section 3 of this act]'®, may bring 2
private action to recover notual dameages or [enehundred-dellare] ($100), whichever
is greater, The court may, in its discretion, award up to three times the actual
damages sustained, but not less than [enehundred detlass] ($100), and may provido
such additional relief a3 it deems necessary or proper. The court may awerd to the
plaintiff, in eddition to other relief provided in this seotion, costs and reasonable
attorney fees, -

(t)  Any permanent injunction, judgment or order of the court made under [section 4 of
this acf]'"® shall be prima facie evidence in an action brought under [section 9.2®
of this act that the defendant used or employed scts or practices declared unlawful
by [section 3 of this act],

(c) A personmay notseifle and releaso' any claim ynder the act as part of a clags

action jn any court of competent jurisdiction without first providing notice

1o and receiving written consent from the Office of Attorngy General.

(d)  Except agprovided by seciion 103 of the Commonwealth Attorneys Act (71
32-103), no person i estion the authority of the legel

i1}
repregentstion of the Commonwealth and its citizens where the Office of
al has not ted consent or has transmiited s writt

revocation of this consent under subsection (c). '

§ 311.10. Subpoena power,

(a) The Aftorney General shall be authorized to require the ce and
testimony of witnesses and the production of any books, accounts, papets, records,
documents and files relating o any commerciel and trade practioes to the extent
authorized by section 918 of The Adminigtrative Code of 1929 (71P.S, § 307-2) as
amended by section 204(d) of the Commonweslth Attorneya Act (71 P.S. § 732~

d)) and conduct pri c hearings; or thig ose, The Attorne
General or his representative may sigh subpoenas, administer: oaths or affirmations,

ine witnesses and receive evidence dur investigation or public of pd

ing, In case of disobedien: oena o the con of any witness
appearing before the Attornsy General or his representative, the Attomey General of
his representative may invoke the aid of the Commonwealth Court or any court of
record of the Commonwealth, and this court may thereupon igsue an order requiring
fhe person subpoenaed to obey the subpoena or tn give evidence or to produce books,
accounts, papers, records, documents and files relative to the matter in question, Any
failre to obey this order of the court may be punished by the court as a contempt

thereof
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(b) No documentary material produced pursuant to a demand under this section

ill, unless otherwise ordered by & or good cause shown, be prod for
inspection or copying by, nor will the contents thereof be disclosed to any person
other than {he euthorized employee of the Atiorney General without the congent of
the person who produced the material: provided. that under thege reasopable terms
and conditions s the Attorney General shall prescribe, this documentary material
will be available for inspection and copying by the person who produced the
material or any duly authorized representative of this person. The Attorney General
or any atforney designated by him may use this documentary material or copies
{hereof ag he determines necessary in the enforcement of this act, including
presentation before any court: provided, that any material which contains trade
e 1 highly confidential mattex will nol be presented except with the &

§ 311,11, Interpretition.

(2) This Chapter will be liberally construed to effectuate its objective of

protecting the public of thig Commonwealth from frand and unfair or deceptive
business ces.

(b) The catchall provision contained in § 3112(x) (refating to definitions) of the definition
of " Jufiair mefhods of competition and unfair or deceptive acts or pmcticeg" will notbe
restricted by the subsections ennmerated befiore it, Iristead, it will be canstrued as designed to
generally cover all unfhir or deceptiy o cts or practices in the conduct of trade or commerce,

§ 311.12. Waiver of rights.

A waiver ofihisglLagiarbxmpe:sonm‘ortomattheﬁmcofacommissionofa
violation of § 311.3 (relating to uplawful acis or practices; exclusio ns} or any other section
nf |‘|rra. ontrarv to p lico ¥ m]dis pid] attempt oY & hetson to have

§201-9.3.  Dog Purchaser Protection

@@ (1) A scller shail provide a purcheser of a dog with a health record for a
dog at the time sale. In eddition, the scller shall provide to the purchaser & -
health certificate issued by a veterinarian within twenty-one deys prior to the
date of sale for the dog or a guarantee of good health issued and signed by
tho sellcr, The health record supplied by the selfer shall set for the following:

(@  The dog's breed. If the breed is unknown or mixed, the health record
shall so indicate, If the dog is advertised or represented ad
registerable, the name and address of the pedigree registry
organization where the dam and sire are registered shall be indicated.

(i) The dog's date of birth, If the dog is not advertised as or sold as
pursbred, registered or registerable, the date of birth may be
approximated, if not known by the seller.




®)

(i) The dog's sex.

(iv)  The dog's color and markings.

()  Alistofall vacoinations, if known, administered to the dog, the date
and type of vaccinations and the name of the person who
administered them; if known, up to the date of sale; a record of any
known disease, illness or condition with which the dog is or has been
afflicted at the time of sale; and a record of any veterinary trestment
or medication received by the dog while in possession of the seller
to treat any disease, illness or condition.

(vi)  The date, dosage and type of any parasitical medicine, ifknown, that
was administered to the dog.

(i) The name, address and signature of the selier, along with a statement
affiming all of the information provided in this subsestion is true to
the best of the seller’s knowledge and belief.

() @  Ahealth certifioate ssued by a veterinarian shall certify the

dog sold by the selter to be apparently froe of any contagious or
infectious illuess and apparently free from any defect which is
congenital or hereditary and diagnosable with reasonable accuracy
and does not appeat to be clinically ilf from parasitic infestation at
the time of the physical examination, The health certificate shall
inolude the name, address and signature of the veterinarian and the
date the dog was cxamined,

() A guarantee of good health issued by the sefler, and dated

and signed by the seller and the purchaser on the date of the salo,
watrenting that the dog being sold is apparently free of and does not
exhibit any signs of eny contagious or infectious disease, is
apperently freo from and does not exhibit eny signs of any defect
which is congenital or hereditary; and does not exhibit any signs of
boing clinically ill or exhibit any signs of a parasitio infestation on
the date of the sale. '

The guarantes of good health shall clearly state in bold type:

This guarantee does not warrant that this dog has been examined by a
veterinarian, The Purchager is encouraged to have this dog examined
by a veterinarian as soon after purchase as is feasible.

The sellet shail also verbally state these facts to the purchaser.

I, within ten days efter the date of purchasc, a dog purchased from a

sollet is determined through physics! exemination, diagnostic tests or necropsy by
2 veterinatian, to be clinically ill or dies from amy contagious or infectious illness
ot any patasitio illness which rendera it unfit for purchase or results in its death, the
purchager may exercise one of the following options:
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(1)Retumn the dog to the seller for a complete refund of the purchase price, not
including the sales tax,

(2)Return the dog to the scller for & replacement dog of equal value, of the
purchaser's cholce, providing a replacement dog is available,

(3)Retrin the dog end be entitled to receive reimbursement from the seller for

roasonable veterinary feos incurred in curing or attempting to cure the affected dog,
subject to the limitation that the solier's Yiability for reimbursement shall not exceed
the purchase price, not inclading sales tax, of the dog. This olause shall apply only
if the purchaser's veterinarian determines the dog's iliness can be treated end
comeoted by procedurcs that are approprinte and customery. The value of these
servioes is considered reasonable if compareble to the value of similar services
rendered by ofhor licensed veterinarians in ressonable proximity fo the treating
veterinarian. Reimbursement shall not include the costs of the initial cxamination
fes and diagnostio or treatment fecs not directly related to the veterinarian's
certification that the animal is unfit for purchese pursuant to this section. If, however,
the purchaser's veterinarian detormines the dog's illness is incurabie, only the options
in clanses (1) and (2) of this subsection shall apply. For the purposes of this
subsection, veterinary finding of intestinal and external parasites shell not be
grounds for declaring the dog unfit for purchase unless the dog is clinically ill or
dies due to that conditlon. A dog shall not be found unfit for purchase on account of
injury sustained or iliness most Jikely contracted subsequent to the date of sale. I,
within thirty days after the date of purchase, a dog purchased from a soller is certified
through physical examination, diagnostic tosts or necropsy by a veterinarian that the
dog has, or died from a defiect which is congenital or hereditary and which adversely
affects or affected fhe health of the animal, the putchaser may exarcise one of the
options as provided in clauses (1), (2) and (3) of this subseotion. Remedies available
under clanses (1), (2) and (3) of this subseotion shall also apply to replacement dogs,

A veterinarlan's certification of illness, congenital or hereditary defects or denth
ghall be necessary for a refund or replacement or to receive reimbursement for
veterinary costs if the dog is retained by the Purchaser and treated for ifinoss or
congenital or hereditary defeot as provided in this

section. The veterinarian's certification shell be supplied et the purchaser's
expense, The veterinarian's certification shall state the following information:

(1)  The purchaser's name and eddress.

(2)  The date the dog was examined.

(3)  The breed and age of the dog,.

4y (@  Thatthe vetorinarian cxamined the dog. )

(i)  Thetthe dog hes or had an illness as dosoribed in subsection (b) of
this section, or a defeot as described in subsection {b) of this scotion,
which renders it unfit for purchase or which resulted in its death.

(i) The precise findings of the examination, diagnostic tests or
necropsy.

(5)  Thoetreatment recommended, if any, and an ostimate or the actual cost of the
treatment should the purchaser choose to retain the dog and seck
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relmbursement for veterinary fees to cure or attempt to cure the dog,
(6) The veterinarian's name, address, telephone number and signature.

Within two business days of a veterinary examination which certifies illness, dofcet
or death the purchaser shall notify the seller of the name, address and telephone
number of the examining veterinarian. Railute to notify the seller or to carry out the
recommended treatment prescribed by the examining veterinarian who mado the
initial dingnosis uatil a remedy as provided for in snbsection (b) of this section is
agreed upon shall result in the purchaser's forfeiture of rights under this section.
Subsection (b) of this scction shall not apply where a seller who has provided a
healih certificate issued by u veterinarian, discloses in writing at tho time of sale the
health problem for which the buyer later seeks to return the dog. Such disclosures
ghall be signed by both the seller and the purchaser, Where the seller has provided a
guarantes of good health, subsection (b) of this section shall apply regardless of
whether the seller disclosed the health problem at the time of sale.

The refind or reimbursement required by this seotion shall be made by the seller
not later than fourteen days following receipt of tho veterinarian's certification that
the dog is unfit for purchase or has died from a condition defined as unfit for
putchase in this section, Tho certification shafl be prosented to the seller not later
than five duys following receipt thereof by the purchaser.

In the event that the scller wishes to contest a demand for refund, repiacement or
reimbursement made by purchaser pursuant to this section, the sellor shall have
the right, within two business days of notification by purchaser of a condition
which renders the dog unfit for purchaso es required in subseotion (b) of this
section, to require the purchaser to produce the dog for examination by = licensed
veterinarian designated by the seller. The veterinarian's foo for this examination,
including any diagnostic tost or necrapsy shall be paid by the sefler. If the dog is
incapable of being transported because of being hospitalized, the purcheser's
attending veterinarian shall provide all relevant information regasding the case as
requested by tho seller's veterinarian, Unless the dog is hospitalized, failure to
produce the dog within two busincss days from examination by the purchaser will
nullify any cbligation to replace, refund or reimburse by the seller. Upon
examination, if the purchaser and the scller are unabie to reach an agreement
which constitutes one of the options set forth in this section within fourteen days
following receipt of the dog for the examination, cither party may initiate an
aotion in a court of competent jurisdiction. .

(1)  Any seller who advertises or otherwisc represents that a dog is
registered or registerable shall provido the purchaser of the dog with
the following information at the time of sale:

® The breeder's name and address.

(i)  The name and registration sumber of the dam and sire of tho
purchased dog's litter,

(i)  The name and addross of tho pedigree rogistry organization where



®

&)

@

@

@

M

@

¢y

@

the dam and sire are registered.

All documentation necessary to offect the registration of the dog shell bo
provided by the seller to the owner within one hundred twenty days of the
date of sale, The one hundred-twenty-daypariod may be extended by the
geller if the dog is being imported from outside the United States by
notifying the purchaser in writing of the reason for the extension and &
reasonable estimate of the arrival date of the registration documents.

If the seller fails o provide this documentation within one hundred twenty
days of the date of sale or fails to notify the purchascr of an extension under
olause (2) of this subsection, the purchager may eleot one of the following
remeodies:

M Return the dog and receive a full refund of the purchase price, not
including sales tax.

(i)  Retain the dog and recelve & refund from the seller in an amount
cqual fo fifty per cont of the purchese price.

The seller may withhold the dog's registration upplication uniil the
purchaser supplica the seller with a signed veterinarian's certificate stating
that the dog has been spayed o neutered, provided that withholding of the
application was agreed to in writing by the purchayer &t the time of sale.

The seller shall provids the registration application within ten days of
recotving the veterinarian's certificate if the certificate is supplied beyond
the one-hundred-twenty-day period provided for in clause (2) of this
subsection.

A summary of the provisions of this section shall be conspicuously
posted in the place of business of persons subject to this section, The
Offico of Attornsy Genetal shall promulgate regulations speoifying the
contents of the summary which must be posted. In addition, the posted
notice ghall state that the health record information is available on
request.

At the time of the sale, the seller shall provide the purchaser with & wrilten
notice sstiing forth the rights provided under this section. The notice shall
include the following statement:

This disclosure of rights is a summary of Pennsylvania Law. The actual
provisions of the law are in Section 9.3 of the Unfair Trade Practices
and Consumer Protection Law. '

~ The Office of Attorney General shall enforce the provisions of this

gection.

In eddition to any other panalty. under this act, a civil penalty of up to one
thousand dollars ($1,000) on any current licenseo shall be levied against any
person. who violates any provision of this section or eny person who
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conducts business under this section without proper license to do so. A
penalty shall bo levied for each violation,

(3) A purchaser shall file a complaint pursuant to this section by reporting it
to the Bureau of Consumer Protection of the Office of Attorney
Generel.

As uged in this section:

"Sellet" means s kennel, pet shop operator or other individual who sells dogs to
the public and who owns or operates a kennel or pet shop licensed by the
Pennsylvania Department of Agriculture or the United State Department of
Agriculture, The torm shall not include nonprofit kennels as defined under the Act
of Decomber 7, 1982 (P1. 784, No, 225), known as the "Dog Law."

"Unfit for Purchase" means any disease, deformity, injury, physical condition,
illness or any defeot which is congenital or hereditery and which severely affects the
health of the animal or which was manifest, capable of diagnosis or likely to have
besn coniracted on or before the sale and the delivery of the animal to the consumer.

"Veterinarian" means an individual licensed unrier the laws of this Commonwealth
ot any other state to practice veterinary medioine and surgery.




